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3 messages

Christine Perez <cmperezcsr@aol.com> Tue, Oct 4, 2011 at 10:25 AM

Reply-To: cmperezcsr@aol.com
To: John Kao <jska02681@gmail.com>

Hi John,

| have the Blough trial transcript ready to be picked up or | can ship it. If it's the latter, can you let me know where you'd
like it shipped?

Thank you,

Chris Perez, CSR
Sent via BlackBerry by AT&T

John Kao <jskao2681@gmail.com> Tue, Oct 4, 2011 at 12:03 PM
To: cmperezcsr@aol.com

Dear Chris,

Thank you for the notice! | can pick it up at San Mateo
Superior Court. That might be the easiest way.

If there is a pdf or txt version that you can email, it would
be nice to have that too.

Let me know where | should go to pick up the printed
transcript.

Sincerely,
John Kao
[Quoted text hidden]
Christine Perez <cmperezcsr@aol.com> Tue, Oct 4, 2011 at 12:38 PM

Reply-To: cmperezcsr@aol.com
To: John Kao <jskao2681@gmail.com>

Hi John,

I'm actually at the courthouse in Redwood City, 400 County Center, RWC, 94063. I'll leave them (7 volumes) at the front
desk in the Jury Commissioner's office on the 2nd floor. | did make an ascii for you as well, so it will be easy for me to
email that to you in the meantime.

Please call if you have any questions.

Thanks very much,
Chris Perez, CSR
650-599-1135

Sent via BlackBerry by AT&T

From: John Kao <jskao2681@gmail.com>
Date: Tue, 4 Oct 2011 12:03:22 -0700

https://mail.google.com/mail/u/0/?ik=dc36bfaa11&view=pt&search=all&permthid=thread-f%3A1381759996735314454&simpl=msg-f%3A13817599967... 1/2
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5 messages

John Kao <jskao2681@gmail.com> Wed, Sep 7, 2011 at 11:36 AM

To: cmperezcsr@aol.com

Dear Christine,

| would like to proceed with the rush order we
discussed for the full trial transcript of the case

Blough vs. Menlo College.

| will have a check in your name overnight
delivered to the mailing address you provided
in the amount of $5000.00. You should recieve
it tomorrow afternoon.

| understand that your schedule may have
changed and that four weeks projected
completion may no longer be possible. We
are happy with whatever accelerated schedule
you can offer to us.

| will archive this email as a record of this
transaction and include a copy with the check.

Thank you for your kind attention in this
matter.

Sincerely,

John Kao

Christine Perez <cmperezcsr@aol.com> Thu, Sep 8, 2011 at 4:21 PM

Reply-To: cmperezcsr@aol.com
To: John Kao <jskao2681@gmail.com>

Hi John,

I've received the check for $5,000. Thank you. | need to finish up some transcripts that have come in since
we last communicated, but | should be able to begin your trial transcript on Monday. | will work diligently to

get that to you as soon as | possibly can. | will shoot for the 4-week timeframe, if not sooner.

Thanks,
Chris Perez

Sent via BlackBerry by AT&T

From: John Kao <jskao2681@gmail.com>

https://mail.google.com/mail/?ui=2&ik=dc36bfaal 1 & view=pt&g=blough&qs=true&search...

2/2/2015



Gmail - Blough vs. Menlo College Transcript Request (Rush) Page 2 of 3

Date: Wed, 7 Sep 2011 11:36:23 -0700

To: <cmperezcsr@aol.com>

Subject: Blough vs. Menlo College Transcript Request (Rush)
[Quoted text hidden]

Christine Perez <cmperezcsr@aol.com> Wed, Sep 21, 2011 at 4:38 PM
Reply-To: cmperezcsr@aol.com
To: John Kao <jskao2681@gmail.com>

Hi John

| just wanted to give you a heads up that | hope to have this transcript to you by the week of October 3rd
(early in the week). If it would be helpful to you | can possibly send electronic ascii versions as | get the
volumes completed (maybe starting next week) until the total hard copy is completed.

Let me know if this would be necessary

Thanks
Chris Perez

Sent via BlackBerry by AT&T

From: John Kao <jskao2681@gmail.com>

Date: Wed, 7 Sep 2011 11:36:23 -0700

To: <cmperezcsr@aol.com>

Subject: Blough vs. Menlo College Transcript Request (Rush)

[Quoted text hidden]

John Kao <jskao2681@gmail.com> Thu, Sep 22, 2011 at 2:21 PM
To: cmperezcsr@aol.com

Dear Chris,

Thank you for the latest information, this will help in our planning.
| contacted the attorney this morning, and based on our itinerary,
we do not need the information right away.

Please don't go to any extra trouble with respect to the order. If
we have the transcript in the early part of October, we should
have sufficient time to prepare.

Thank you for kindly for your attention.

Sincerely,

John Kao

[Quoted text hidden]

cmperezcsr@aol.com <cmperezcsr@aol.com> Thu, Sep 22, 2011 at 2:29 PM
To: jskao2681@gmail.com

Hi John,

https://mail.google.com/mail/?ui=2&ik=dc36bfaal 1 &view=pt&g=blough&qgs=true&search... 2/2/2015



Gmail - Blough vs. Menlo College Transcript Request (Rush) Page 3 of 3

| appreciate that information. That assists in my planning as well. Now | can relax a little, but | will still
shoot for the first week of October. | will let you know when | get it in the mail.

Thanks very much,
Chris Perez

[Quoted text hidden]

https://mail.google.com/mail/?ui=2&ik=dc36bfaal 1 &view=pt&g=blough&qgs=true&search... 2/2/2015



1 IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

2 IN AND FOR THE COUNTY OF SAN MATEO

4  MARCINE BLOUGH, )

)
5 PLAINTIFF, )

)
6 VS. )CASE NO. CIV 465027

)
7  MENLO COLLEGE, ET AL.,)

)
8 DEFENDANTS. )

)

9
10
11 REPORTER'S TRANSCRIPT OF TRIAL PROCEEDINGS
BEFORE: HONORABLE BETH LABSON FREEMAN, JUDGE
12 DEPARTMENT 3
13
MOTIONS IN LIMINE, JURY INSTRUCTIONS
14 AND OPENING STATEMENTS
15 DECEMBER 2, 2008 AND DECEMBER 3, 2008
16
17
18
APPEARANCES:
19

20 FOR THE PLAINTIFF: NOAH D. LEBOWITZ, ATTORNEY AT LAW
MARK C. PETERS, ATTORNEY AT LAW

21
22
FOR THE DEFENDANTS: MICHAEL J. VARTAIN, ATTORNEY AT LAW
23 LINDA K. ADLER, ATTORNEY AT LAW
24

25 REPORTED BY: CHRISTINE M. PEREZ, CSR #10945

blough1.TXT[2/2/2015 8:31:22 AM]
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VOLUME |, PAGES 1 THROUGH 148, INCLUSIVE

PROCEEDINGS

DECEMBER 2, 2008 A.M. REDWOOD CITY, CALIFORNIA

THE COURT: GOOD MORNING.

CALLING BLOUGH VS. MENLO COLLEGE. MAY | HAVE
APPEARANCES, PLEASE?

MR. LEBOWITZ: NOAH LEBOWITZ ON BEHALF OF PLAINTIFF.

MR. PETERS: MARK PETERS ON BEHALF OF PLAINTIFF.

MR. VARTAIN: GOOD MORNING, YOUR HONOR. MICHAEL
VARTAIN FOR THE COLLEGE. MS. ADLER IS NOT GOING TO BE HERE THIS
MORNING, YOUR HONOR.

THE COURT: OKAY. THIS IS THE TIME SET FOR MOTIONS IN
LIMINE. THE RECORD SHOULD REFLECT THAT I DID HAVE A LENGTHY
PRETRIAL CONFERENCE IN CHAMBERS WITH COUNSEL YESTERDAY TO TALK
ABOUT THE LOGISTICS OF THE TRIAL. AND THE ONLY MATTER OF NOTE
THAT I'LL GET CONFIRMED ON THE RECORD IS THAT WE DID AGREE THAT
TWO ALTERNATE JURORS WILL BE SUFFICIENT FOR THIS CASE; IS THAT
CORRECT?

MR. LEBOWITZ: THAT'S CORRECT, YOUR HONOR.

MR. VARTAIN: THAT'S CORRECT, YOUR HONOR.

THE COURT: AND WE ALSO AGREED -- AND | WOULD LIKE ON
THE RECORD -- THAT BOTH COUNSEL DO WAIVE REPORTING OF THE JURY
SELECTION; IS THAT CORRECT?

MR. LEBOWITZ: THAT'S CORRECT, YOUR HONOR.

blough1.TXT[2/2/2015 8:31:22 AM]
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MR. VARTAIN: THAT'S CORRECT.
THE COURT: ALL RIGHT. FINE.

WE DID NOT EVEN REALLY DISCUSS THE IN LIMINE MOTIONS.

| HAVE NOT HAD A CHANCE TO LOOK AT THEM, BUT | HAVE -- AND | AM
PREPARED TO HEAR FURTHER ARGUMENT, IF ANY, AND TO MAKE RULINGS
ON THEM THIS MORNING. WE HAVE A JURY PANEL THAT WILL COME IN AT
1:30.

MR. VARTAIN: MAY | PROCEED, YOUR HONOR?

THE COURT: 1 USUALLY START WITH PLAINTIFF'S MOTIONS,
IF THAT'S ALL RIGHT.

MR. VARTAIN: THANK YOU.

THE COURT: IT WAS THE FIRST THROUGH SIX THAT WERE
OPPOSED. LET'S START WITH PLAINTIFF'S IN LIMINE MOTION NO. 1,
TO PRECLUDE THE DEFENDANT FROM RAISING THE AFFIRMATIVE DEFENSE
THAT THERE WAS A BUSINESS NECESSITY FOR THE MEDICAL EXAMS IN
QUESTION OR THAT THOSE EXAMS WERE JOB-RELATED.

| HAVE READ THE PAPERS. DID YOU HAVE ANYTHING TO ADD,
MR. LEBOWITZ?

MR. LEBOWITZ: NOTHING BEYOND WHAT'S IN THE PAPERS,
YOUR HONOR.

THE COURT: MR. VARTAIN, ANYTHING TO ADD TO YOUR
WRITTEN OPPOSITION?

MR. VARTAIN: NO. | THINK MY PAPERS WERE ALL THAT I

HAVE AND | THINK THAT WILL BE IT.

blough1.TXT[2/2/2015 8:31:22 AM]
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THE COURT: ALL RIGHT.

IN READING THE -- AND MAYBE THIS ISTHE TIME TO
CLARIFY THE PLEADINGS AS WELL.

| DID REVIEW THE ANSWER TO THE SECOND AMENDED

COMPLAINT. AND BASED UPON THE ANSWER | WAS SATISFIED THAT THE

SECOND AFFIRMATIVE DEFENSE AND THE EIGHTH AFFIRMATIVE DEFENSE
WERE SUFFICIENT TO ALLOW THE DEFENDANT TO PUT ON EVIDENCE OF
THAT AFFIRMATIVE DEFENSE, AND | WILL DENY THAT MOTION.

NOW, IT WAS BROUGHT TO THE COURT'S ATTENTION YESTERDAY
THAT THE PLAINTIFF FILED A THIRD AMENDED COMPLAINT, AND THE
DEFENDANT, MENLO COLLEGE, DID NOT FILE A WRITTEN ANSWER TO THAT
PLEADING. IN TRYING TO DETERMINE HOW TO PROCEED, IT APPEARED
THAT IT WAS MOST APPROPRIATE TO PROCEED ON THE THIRD AMENDED
COMPLAINT AND TO DEEM MENLO COLLEGE'S ANSWER TO THE SECOND
AMENDED COMPLAINT ITS ANSWER TO THE THIRD AMENDED COMPLAINT.

DO YOU AGREE WITH THAT?

MR. LEBOWITZ: | DO, YOUR HONOR.

THE COURT: AND, MR. VARTAIN, YOU AGREE WITH THAT?

MR. VARTAIN: SO STIPULATED, YOUR HONOR.

THE COURT: GOOD. THEN THAT WILL BE THE COURT'S ORDER
AND, THEREFORE, THE PLEADINGS ARE TUCKED AWAY JUST NICELY FOR
us.

ALL RIGHT. LET'S MOVE ON TO IN LIMINE MOTION NO. 2,

FILED BY PLAINTIFF, TO PRECLUDE DEFENDANT'S RETAINED EXPERT,

blough1.TXT[2/2/2015 8:31:22 AM]
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NORMAN REYNOLDS, M.D., FROM TESTIFYING, OR THE ALTERNATIVE, TO
LIMIT HIS TESTIMONY.

MR. LEBOWITZ, TO PRECLUDE HIM FROM TESTIMONY AT ALL
SEEMS LIKE A BIG STRETCH HERE. CERTAINLY, IF ANY OF THE
OPINIONS HE WERE TO GIVE AT TRIAL WERE NOT TO BE RELEVANT TO THE
ISSUES, I'D ALLOW YOU TO MAKE THAT ARGUMENT AT THE TIME. BUT IN

TERMS OF EXCLUDING THE TOTALITY OF HIS TESTIMONY, | DID NOT FEEL

THAT THE INFORMATION THAT HE WAS DESIGNATED TO GIVE OR THE
OPINIONS WOULD INVADE THE PROVINCE OF THE JURY OR BE
PREJUDICIAL. IT DOES APPEAR THAT HE MAY HAVE GIVEN SOME
OPINIONS AT HIS DEPOSITION THAT DID GO BEYOND HIS DESIGNATION,
AND IT APPEARS THAT HE MAY ALSO HAVE AGREED TO THAT.

MR. VARTAIN, THE LANGUAGE THAT | WAS LOOKING AT WAS
THE OPINION THAT DR. MISSETT REACHED CONCLUSIONS THAT WERE
MEDICALLY REASONABLE AND DONE IN A FAIR WAY. THAT'S WHAT
DR. REYNOLDS INDICATED WOULD HAVE BEEN BEYOND THE DESIGNATION.
| DON'T KNOW IF YOU'RE GOING TO BE ASKING HIM THAT QUESTION.

MR. VARTAIN: IT MAY BE THAT WE WILL, YOUR HONOR. |
DON'T THINK -- HE GAVE HIS TESTIMONY THAT IT MIGHT BE BEYOND THE
DESIGNATION, BUT | THINK THAT'S SOMETHING FOR YOUR HONOR TO
DECIDE. AND, YOU KNOW, WE DIDN'T WANT TO GET INTO
CROSS-EXAMINING HIM ON HOW HE READ A DESIGNATION SO...

THE COURT: THAT SEEMS PERFECTLY FAIR IN TERMS OF THE

DEPOSITION BUT --

blough1.TXT[2/2/2015 8:31:22 AM]



18 MR. VARTAIN: YEAH.

19 THE COURT: -- LET ME GO BACK TO YOUR OPPOSITION.

20 BECAUSE | THINK YOU GAVE ME -- MAYBE | HAVE IT HERE. | WANT TO

21 LOOK AT THE EXPERT DESIGNATION AGAIN. IT SEEMED LIKE IT WAS --

22 LET'S SEE.

23 MR. VARTAIN: IF YOU WOULD LIKE ME TO BRING YOU THE

24  EXPERT DESIGNATION.

25 THE COURT: I HAVE IT. I'MJUST TRYING TO LOCATE IT
26  AGAIN.

5
1 MR. LEBOWITZ: | APOLOGIZE, YOUR HONOR. IT IS

2 ATTACHED TO OUR INDEX OF EXHIBITS.

3 THE COURT: THANK YOU. AND | HAVE THAT.

4 MR. LEBOWITZ: EXHIBIT F.

5 THE COURT: | HAVE THAT, F.

6 MR. LEBOWITZ: YES.

7 THE COURT: THANK YOU. LET ME OPEN THAT UP.

8 MR. LEBOWITZ: PAGE 3.

9 MR. VARTAIN: PAGE 3, LINE 18.

10 THE COURT: WHEN THEY'RE JUST NOT TABBED IT TAKES ME A

11  LITTLE MORE TIME TO FIND IT.

12 | HAVE THAT NOW. PAGE 3?
13 MR. LEBOWITZ: YES.
14 THE COURT: YEAH.

15 SO SHOW ME HERE WHERE, MR. VARTAIN, YOU DID IDENTIFY

blough1.TXT[2/2/2015 8:31:22 AM]



16 AS ASUBJECT MATTER OF DR. REYNOLDS'S TESTIMONY THE ISSUE OF

17 DR. MISSETT REACHING CONCLUSIONS THAT WERE MEDICALLY REASONABLE.
18 MR. VARTAIN: THE LANGUAGE, YOUR HONOR, WHERE IT SAYS

19 HEWILL TESTIFY AS TO THE DUTIES, PRACTICES AND OBLIGATIONS OF

20 AN INDEPENDENT MEDICAL EXAMINER.

21 THE COURT: OKAY.

22 THAT WOULD BE GENERIC OF WHAT ONE WOULD DO, NOT WHAT

23 DR.MISSETT DID.

24 MR. VARTAIN: THEN HE MOVED TO DR. MISSETT'S DUTY IN

25 THE CIRCUMSTANCES OF THIS PARTICULAR CASE, WITH RESPECT TO

26 REVIEWING PLAINTIFF'S MEDICAL AND PSYCHIATRIC RECORDS IN THE

1 COURSE OF CONDUCTING THE IME OF PLAINTIFF AND ALL RELATED

2 MATTERS.
3 THE COURT: ALL RIGHT.
4 WELL, | WOULD CERTAINLY ALLOW DR. REYNOLDS TO TESTIFY

5 ABOUT THE KINDS OF RECORDS THAT DR. MISSETT SHOULD HAVE REVIEWED
6 TODOACOMPETENTJOB, BUT NOT TO GO ON TO ENDORSING THE

7  CONCLUSIONS DR. MISSETT REACHED. THAT'S THE PIECE THAT | THINK

8 GOES BEYOND.

9 MR. VARTAIN: AND COULD | CLARIFY WHAT | THINK | HEAR

10 YOUR COURT'S INCLINATION IS SO THAT | UNDERSTAND IT, YOUR HONOR?
11 THE COURT: YES, OF COURSE.

12 MR. VARTAIN: | THINK WHAT | HEAR YOU SAYING IS

13  THAT -- AND I'M CHOOSING MY WORDS CAREFULLY SO THAT WE DON'T --

blough1.TXT[2/2/2015 8:31:22 AM]



14  WE USE THIS TIME ECONOMICALLY.

15 THE COURT: OKAY.

16 MR. VARTAIN: THAT IT WOULD BE PERMISSIBLE FOR

17 DR. REYNOLDS TO GIVE HIS OPINION OF HIS ASSESSMENT OF THE

18 PROCESS BY WHICH DR. MISSETT CONDUCTED THE INDEPENDENT MEDICAL
19 EVALUATION, BUT NOT TO TESTIFY WHETHER HE WOULD HAVE REACHED THE
20 SAME EXACT CONCLUSION AS TO THE FITNESS OF THE EMPLOYEE AS THE
21 DOCTOR DID.

22 THE COURT: YES. OKAY.

23 MR. VARTAIN: BUT | WAS GOING TO SAY THAT | THINK THAT

24  THAT IS FAIRLY WITHIN THE SCOPE OF THE DESIGNATION. | HEAR YOUR

25 HONOR TAKING AN ISSUE WITH THAT, AND WHAT I'D LIKE TO HAVE THE

26  OPPORTUNITY TO -- I'D LIKE TO, FOR SURE, RESOLVE -- HAVE THE

1 COURT RULE ON THAT BEFORE HE TAKES THE STAND.

2 THE COURT: DIDN'T I JUST RULE ON IT?
3 MR. VARTAIN: OH, YOU DID. OKAY. YOU DID.
4 THE COURT: | THOUGHT YOU WERE RESTATING MY RULING SO

5 YOU COULD UNDERSTAND IT.

6 MR. VARTAIN: NOW, | WILL DEEM WHAT 1 JUST DID

7 RESTATING YOUR RULING. AND NOW I KNOW WHEN YOU MAKE A RULING.
8 THIS IS YOUR SECOND RULING. NOW I KNOW HOW YOU RULE.

9 THE COURT: ALL RIGHT. ALL RIGHT.

10 MR. VARTAIN: ALL RIGHT. I GET IT. | NOW KNOW WHAT

11  YOU WANT, YOUR HONOR.

blough1.TXT[2/2/2015 8:31:22 AM]



12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

THE COURT: OKAY.
NOW, MR. LEBOWITZ, YOUR MOTION WAS BROADER.
MR. LEBOWITZ: YES.
THE COURT: AND | AM DENYING THE MOTION AS TO EXCLUDE
DR. REYNOLDS ENTIRELY. AND | BELIEVE THAT I'VE COVERED THE ONLY
PORTION THAT YOU WISH TO NARROW. DID | MISS ANYTHING, THOUGH?
MR. LEBOWITZ: NO, YOUR HONOR. THAT IS THE SCOPE OF
THE ALTERNATIVE REQUEST.
THE COURT: ALL RIGHT, THEN.
OKAY. LET'S GO ON TO PLAINTIFF'S IN LIMINE MOTION
NO. 3 -- I'M SORRY. I HAVE SO MANY PIECES OF PAPER I'M TRYING
TO KEEP UP WITH -- TO LIMIT THE TESTIMONY OF DEFENDANT'S EXPERT
WITNESS TO CONCLUSIONS OR OPINIONS EXPRESSED IN THE DEPOSITION.
MR. LEBOWITZ, IN THE OPPOSITION MR. VARTAIN SUGGESTS

THAT THE SITUATION WITH DR. MISSETT WAS DISTINCTLY DIFFERENT AS

A NON-RETAINED PERCIPIENT EXPERT WITNESS THAN DR. REYNOLDS. I'D
LIKE TO HEAR A RESPONSE ON THAT ISSUE.

MR. LEBOWITZ: NORMALLY, | MIGHT AGREE WITH THAT
CHARACTERIZATION, BUT NOT IN THIS CASE. BASED ON THE
REPRESENTATIONS MADE BOTH BY BARRY MARSH, WHO IS DR. MISSETT'S
ATTORNEY, AND BY MR. VARTAIN WHEN, ON MY INQUIRY, DURING EXPERT
DISCOVERY AS TO WHETHER OR NOT THEY WERE GOING TO WITHDRAW HIS
NAME OR HOW THEY WERE GOING TO USE HIM AS AN EXPERT, ESSENTIALLY

REQUESTING FURTHER DEPOSITION.
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10 AND BOTH MR. MARSH AND MR. VARTAIN VERY EXPLICITLY

11  EXPRESSED -- AND I PUT THE LETTERS IN THE EXHIBITS FOR YOU --

12 THAT HE HAD ALREADY TESTIFIED TO EVERYTHING THAT HE WAS GOING TO
13 TESTIFY ABOUT AT TRIAL, AND THAT THEY WERE NOT GOING TO PRODUCE
14 HIM FOR A SECOND DEPOSITION, FOR EXPERT DEPOSITION DURING EXPERT
15 DISCOVERY. IF THAT'S THEIR POSITION, | THINK THEY'RE STUCK WITH

16 IT. AND THAT'S THE POSITION THEY TOOK WITH ME, THAT HE'S

17 TESTIFIED TO EVERYTHING THAT HE'S GOING TO TESTIFY ABOUT. AND,

18 THEREFORE, THAT'S WHERE THEY ARE.

19 THE COURT: MY PROBLEM WITH THAT IS -- 1 DID READ

20 THOSE LETTERS. | AGREE THAT THEY REFUSED TO MAKE HIM AVAILABLE
21 FOR A SECOND DEPOSITION. BUT, TYPICALLY, THE CONCLUDING

22  QUESTION AT A RETAINED EXPERT'S DEPOSITION IS, "DOCTOR, WHAT

23 OTHER OPINIONS HAVE YOU BEEN ASKED TO RENDER?" AND THE DOCTOR
24  SAYS,"THERE ARE NO OTHERS. I'VE GIVEN THEM ALL," OR "OH, YEAH.

25 THERE WAS THIS OTHER ONE," AND THEY SPILL IT. AND THAT IS

26 DEFINED IN THE SCOPE OF THEIR TESTIMONY .

1 IN THIS CASE, DR. MISSETT WASN'T RETAINED TO DO

2 ANYTHING FOR THIS TRIAL. HE WAS RETAINED -- HE WAS HIRED BY

3 MENLO COLLEGE TO PERFORM AN EVALUATION OF THE PLAINTIFF BEFORE
4  SHE BECAME A PLAINTIFF, SO I'M STRUGGLING WITH HOW | COULD LIMIT

5 HISTESTIMONY. NOW, | MAY BE WILLING TO MAKE SURE THAT HE

6 PRESENTS HIMSELF FOR A FURTHER BRIEF DEPOSITION SO THAT YOU CAN

7 JUST BE AWARE OF ANYTHING ELSE HE'S GOING TO SAY, BUT I'M NOT
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INCLINED TO PRECLUDE HIM FROM GIVING ALL HIS OPINIONS ABOUT THE
SCOPE OF THE WORK HE DID AND WHY HE DID IT.

MR. LEBOWITZ: WHAT TROUBLES ME ABOUT THAT DISTINCTION
IS THAT THEY DID NOT -- IN THEIR EXPERT DISCLOSURE, HE WAS NOT
LISTED AS A NON-RETAINED EXPERT. HE WAS LISTED AS A RETAINED
EXPERT IN THE DISCLOSURE. THERE WAS NOT A SEPARATE --

THE COURT: WHEN DID THAT CHANGE?

MR. LEBOWITZ: IT WAS NEVER -- THE EXPERT DISCLOSURE
WAS MADE -- | TOOK HIS DEPOSITION DURING FACT DISCOVERY BECAUSE
HE'S A PERCIPIENT WITNESS.

THE COURT: AND HE WAS A PARTY AT THE TIME.

MR. LEBOWITZ: NO, HE WAS NOT A PARTY --

THE COURT: WAS HE ALREADY DISMISSED?

MR. LEBOWITZ: -- AT THE TIME THAT | TOOK HIS
DEPOSITION. HE HAD ALREADY BEEN DISMISSED. | TOOK HIS
DEPOSITION PURSUANT TO SUBPOENA AS A FACT WITNESS. AND
SUBSEQUENT TO HIS DEPOSITION BEING CLOSED, HE WAS THEN
DESIGNATED AS AN EXPERT. AND IT WAS NOT SEPARATELY DESIGNATED

AS A NON-RETAINED EXPERT AS, FOR INSTANCE, WE DO IN OUR EXPERT

10

DESIGNATIONS. WHEN WE HAVE TREATERS, FOR INSTANCE, OR
PERCIPIENT WITNESSES WHO WILL GIVE OPINION TESTIMONY, WE
DESIGNATE THEM AS NON-RETAINED EXPERTS.

THE COURT: | DO SEE THAT. MS. ADLER SIGNED IT. SHE

HAS DOCUMENTS IT WAS A RETAINED EXPERT.
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6 MR. VARTAIN: YOUR HONOR, COUNSEL IS OMITTING THAT WE

7 SENT A SUBSEQUENT LETTER THAT SAID THAT WAS AN ERROR. | DON'T
8 KNOW THAT HE INCLUDED IT, BUT DR. MISSETT HAS CLARIFIED THAT

9 THAT WAS AN ERROR. HE'S A NON-RETAINED EXPERT, AND THAT'S THE
10 LETTER THAT SAID HE WILL ONLY BE TESTIFYING ON THE OPINIONS

11 RELATED TO HIS SERVICE AS MEDICAL EVALUATOR OF THE PLAINTIFF.
12 MR. LEBOWITZ: THAT LETTER IS IN THE PACKET WE GAVE

13  YOU. THAT IS THE SAME LETTER WE SUBMITTED IN THE INDEX, AND
14  THAT IS -- IT DIDN'T NECESSARILY SAY THE DESIGNATION WAS AN

15 ERROR. ITJUST SOUGHT TO RECHARACTERIZE IN SOME SENSE WHAT
16 THEIR DESIGNATION MEANT. THERE WAS NEVER A SUBSEQUENT

17 DESIGNATION PRODUCED OR SERVED.

18 THE COURT: THIS WAS THE NOVEMBER 3, 2008 LETTER,

19 INDICATING DR. MISSETT HAS NOT BEEN RETAINED BY A PARTY?

20 MR. VARTAIN: YES.
21 MR. LEBOWITZ: YES.
22 MR. VARTAIN: AND WE'VE NEVER HEARD OF THE

23 DISAGREEMENT FROM OPPOSING COUNSEL THAT THEY DIDN'T UNDERSTAND

24  THAT. AND HE NEVER AGAIN AFTER THAT LETTER ASKED TO TAKE HIS

25 DEPOSITION.

26 THE COURT: AND THE DEPOSITION WAS TAKEN PRIOR TO

11

1 NOVEMBER 3RD?

2 MR. LEBOWITZ: YES.

3 THE COURT: OKAY.
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4 SO WHEN THE DEPOSITION WAS TAKEN, DR. MISSETT WAS NO

5 LONGER A PARTY?

6 MR. LEBOWITZ: THAT'S CORRECT.

7 MR. VARTAIN: BUT HIS ATTORNEY WAS PRESENT, YOUR

8 HONOR.

9 THE COURT: | UNDERSTAND.

10 WELL, DR. MISSETT'S ROLE IS CENTRAL TO THIS CASE AND

11 HIS OPINIONS ARE CENTRAL TO THIS CASE. IT APPEARS THAT --IT

12 DOESN'T MAKE SENSE TO ME THAT WE WOULD LIMIT DR. MISSETT'S

13 TESTIMONY. THESE ARE OPINIONS THAT HE HAD ABOUT THE WORK THAT
14  HE DID AS A NON-RETAINED, PERCIPIENT EXPERT WITNESS.

15 AS | SAY, MR. LEBOWITZ, IF YOU WANT HIM TO MAKE

16 HIMSELF AVAILABLE AFTER COURT HOURS OR EVEN ON FRIDAY OF THIS
17 WEEK, ASSUMING HIS AVAILABILITY -- BECAUSE WE'RE NOT IN

18 SESSION -- I'D GRANT YOU THAT REQUEST, IF THAT'S WHAT YOU'D

19 LIKE.

20 MR. LEBOWITZ: LET ME TAKE A LOOK AT HIS DEPOSITION TO

21 MAKE ABSOLUTELY SURE.

22 THE COURT: OKAY. I DON'T KNOW IF HE'S AVAILABLE.

23 WE'D HAVE TO FIND OUT.

24 MR. VARTAIN: 1 WOULD ASSIST IN THAT REGARD. | KNOW

25 HE'SIN TOWN, YOUR HONOR.

26 THE COURT: GOOD.

12

1 MR. VARTAIN: | MEAN, HE TOLD ME HE HAS FOUR SUBPOENAS
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IN DIFFERENT COURTS, BUT HE'S IN TOWN RIGHT NOW.

THE COURT: OKAY.

MR. VARTAIN: YOU'VE RULED, BUT MAY | ADD SOMETHING
FOR ASSISTANCE FOR --

THE COURT: SURE.

MR. VARTAIN: THE SCOPE OF THE DEPOSITION THAT
MR. LEBOWITZ TOOK, AS | READ IT THE OTHER NIGHT, WAS COEXTENSIVE
WITH THE SCOPE OF THE MEDICAL EVALUATION. AND THAT'S GOING TO
BE THE FOCUS OF OUR EXAMINATION, THE MEDICAL EVALUATION THAT HE
TOOK. I'M NOT GOING TO ASK HIM OPINIONS ON OTHER MATTERS THAN
JUST THE SCOPE OF WHAT HE DID.

THE COURT: WELL, AND CERTAINLY AS A NON-RETAINED
EXPERT, YOU WOULD ONLY BE ABLE TO ASK HIS OPINION ABOUT THE WORK
THAT HE DID AS THE MENLO COLLEGE'S CONSULTANT OR WHATEVER HIS
STATUS WAS. | DON'T KNOW WHETHER -- WHATEVER IT WAS.

MR. VARTAIN: YEAH. AND SOME BACKGROUND ABOUT HOW
MANY OF THESE HE'S DONE BEFORE AND SO ON.

THE COURT: OH, SURE. OF COURSE.

MR. VARTAIN: YEAH.

THE COURT: THAT'S NOT AN OPINION, THOUGH. THAT'S
GOING TO BE HIS FACTUAL --

MR. VARTAIN: I'M THINKING THAT WITH SOME ASSISTANCE
AND CLARIFYING WHAT THE INTENDED SCOPE OF HIS DIRECT IS, IF THAT
CHANGES, WE WILL DO EVERYTHING WE CAN.

THE COURT: GOOD.

13
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MR. VARTAIN: WE WILL MAKE HIM AVAILABLE. WE THINK
THAT WOULD BE FAIR.

THE COURT: ALL RIGHT.

THEN AS TO DR. MISSETT, I'M GOING TO DENY THE MOTION.
BUT | WILL REQUIRE THAT DR. MISSETT BE AVAILABLE FOR DEPOSITION
TO FOLLOW UP ON ANY OTHER OPINIONS. COUNSEL MAY MEET AND CONFER
AND DISCUSS WHETHER THAT'S NECESSARY. AND | WOULD IDENTIFY
FRIDAY, DECEMBER 5TH, WHEN WE'RE NOT IN TRIAL AS AN APPROPRIATE
DAY, ASSUMING DR. MISSETT CAN MAKE SOME TIME AVAILABLE IN HIS
SCHEDULE. TYPICALLY, SUBPOENAS FOR OTHER CASES WOULD NOT
REQUIRE TESTIMONY ON FRIDAY AFTERNOONS, SO LET'S HOPE THAT'S
GOING TO BE AVAILABLE.

MR. LEBOWITZ: THANK YOU, YOUR HONOR.

THE COURT: ALL RIGHT. BUT THE MOTION IS ALITTLE BIT
BROADER AND THAT IS -- THEN AS TO DR. REYNOLDS, HE'S THE ONLY
OTHER RETAINED -- HE'S THE RETAINED EXPERT, CORRECT?

MR. LEBOWITZ: CORRECT.

THE COURT: IT LOOKS AS THOUGH THE ISSUE OF
DR. REYNOLDS, THAT THE DEPOSITION WAS COMPLETE, THAT HE WOULD BE
LIMITED ONLY TO HIS OPINIONS THAT HE GAVE AT HIS DEPOSITION.

MR. VARTAIN, WAS THAT CORRECT?

AGAIN, I'M SORRY --

MR. VARTAIN: | DON'T THINK HE GOT ASKED THAT CATCHALL
QUESTION, YOUR HONOR.

THE COURT: WELL, LET'S LOOK AND LET ME -- | HAVE A

SEPARATE GROUP OF EXHIBITS, SEPARATE FROM EACH MOTION, SO I'M
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HAVING A HARD TIME ACCESSING IT AGAIN. I'M GLAD TO TAKE THE
TIME TO FIND IT, BUT I NEED TO LOOK AT THE DEPOSITION TO SEE.

MR. LEBOWITZ: YOU KNOW, YOUR HONOR, WE DIDN'T HAVE --
WE DID HAVE, BUT I DIDN'T GIVE YOU THAT PART OF THE TRANSCRIPT.
| DON'T SEEM TO HAVE IT RIGHT IN FRONT OF ME.

THE COURT: | HAVE PART OF DR. REYNOLDS'S DEPOSITION.

MR. LEBOWITZ: RIGHT. IT WAS A DIRTY-ASCII VERSION.
IT WAS THE DAY AFTER IT WAS TAKEN.

THE COURT: RIGHT.

MR. LEBOWITZ: | BELIEVE | HAVE IT ELECTRONICALLY, BUT
I'LL HAVE TO LOOK IT UP. AT THIS MOMENT WE CAN GET OUR COMPUTER
SET UP AND --

MR. VARTAIN: IT MAY BE OF HELP IF | EXPLAINED WHY |
OPPOSED THIS PART OF THE MOTION, YOUR HONOR.

THE COURT: WELL, I'M JUST LOOKING AT PAGE -- IN THE
EXHIBIT THAT YOU GAVE ME, PAGE 74, THE QUESTION WAS, "WILL YOU
PLEASE TELL ME ALL THE OPINIONS AND CONCLUSIONS YOU HAVE REACHED
IN THIS CASE." AND THEN THE DOCTOR WENT ON TO TESTIFY. IT
SEEMS TO ME THAT THAT QUESTION SHOULD COVER IT. AND SO
SOMETHING -- NOW, THAT'S ONLY PART OF IT.

IT'S REALLY MORE OF AN ADMONITION, NOT AN ORDER, THAT
DR. REYNOLDS WILL BE LIMITED TO THOSE OPINIONS. BUT | WON'T
KNOW IF HE'S GIVING A NEW OPINION. AND SO THE OBJECTION, IN

FACT, NEEDS TO BE STATED AT THE TIME THAT THE QUESTION IS ASKED

blough1.TXT[2/2/2015 8:31:22 AM]



25 CALLING FOR AN OPINION THAT'S NOT IN THE DEPOSITION, AND THEN

26  YOU'RE GOING TO HAVE TO SUBMIT THE DEPOSITION. AND WE'LL HAVE

15

1 TO TAKE ABREAK FOR YOU TO ESTABLISH THAT DR. REYNOLDS DID NOT,
2 INFACT, OFFER THE OPINION AT HIS DEPOSITION.

3 SO | LEAVE IT AT THAT, AND I'M -- AS TO DR. REYNOLDS

4 IT'S GRANTED, BUT NEEDS TO BE ASSERTED AT EACH INSTANCE.

5 MR. LEBOWITZ: THANK YOU, YOUR HONOR.

6 THE COURT: IN LIMINE MOTION NO. 4, TO PRECLUDE ANY

7 EVIDENCE OR MENTION OF DEFENDANT'S NONPROFIT STATUS. YOU KNOW,
8 AT FIRST BLUSH THAT WAS A VERY APPEALING MOTION, UNTIL I READ

9 MR. VARTAIN'S OPPOSITION, AND IT BECAME MORE COMPLICATED.

10 THERE'S NOTHING PARTICULARLY RELEVANT ABOUT MENLO

11 COLLEGE BEING A NONPROFIT EDUCATION INSTITUTION JUST STANDING
12 OUT THERE BY ITSELF. HOWEVER, TO THE EXTENT THAT YOU PUT ON

13 EVIDENCE OF MOTIVATION, IT WOULD BE APPROPRIATE FOR MENLO

14 COLLEGE TO BE ABLE TO DEFEND BY ESTABLISHING FOR THE JURY THAT
15 THEY DON'T HAVE A PROFIT MOTIVE. THEY MIGHT HAVE OTHER MOTIVES.
16 THEY MAY HAVE -- DISCRIMINATION IS USUALLY ANTICOMPETITIVE, IN

17 FACT. AND SO, YOU KNOW, | THINK THAT IF THEY -- IF THEY WERE

18 MOTIVATED BY A DESIRE TO SAVE MONEY, THAT WOULD NOT BE UNLAWFUL
19 DISCRIMINATION NECESSARILY. SO IT'S A COMPLICATED ARGUMENT.

20 MR. LEBOWITZ: WELL, IF | MAY?

21 WE'RE NOT ARGUING AND WE HAVE NO INTENTION OF PUTTING

22  ON EVIDENCE THAT THERE WAS A PROFIT MOTIVE BEHIND ANYTHING THAT
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WAS GOING ON HERE. AND SO TO THE EXTENT THAT IT WOULD SOMEHOW
REBUT OUR ASSERTION THAT THERE WAS A PROFIT MOTIVE BEHIND
TERMINATING OUR CLIENT, WELL, THAT'S NOT GOING TO BE PART OF THE

CASE.

16

THE COURT: OKAY.

MR. LEBOWITZ: THE IDEA -- | MEAN, FOR THEM TO SAY
"WE'RE AN EDUCATIONAL INSTITUTION OUT THERE TO MOLD THE MINDS
OF," YOU KNOW, "CARRY FORTH AND MOLD THE MINDS OF THE NEXT
GENERATION," FINE. THAT'S FAIR GAME. THAT'S WITHIN THE REALM
OF CURRYING FAVOR. BUT WHEN YOU GO TO NONPROFIT STATUS,
ESPECIALLY WHEN YOU TAKE IN TANDEM THEIR MOTION TO BIFURCATE AND
EXCLUDE EVIDENCE OF THEIR FINANCIAL STATUS --

THE COURT: WELL, THE LEGISLATURE GAVE THEM THAT
RIGHT.

MR. LEBOWITZ: | UNDERSTAND. BUT IF YOU'RE DOING
THAT, AND THEN TO SAY THEY CAN COME IN AND TELL THE JURY, "WELL,
WE'RE A NONPROFIT INSTITUTION AND, THEREFORE, WE DIDN'T
DISCRIMINATE, BECAUSE WE'RE A NONPROFIT INSTITUTION AND WE HAVE
NO PROFIT MOTIVE TO DISCRIMINATE," YOU'RE GOING BOTH WAYS ON
THAT ISSUE OF FINANCIAL STATUS AND FINANCIAL BEING OF THE
ENTITY.

IT'S ALSO CONFUSING TO THE JURY BECAUSE NONPROFIT
DOESN'T MEAN, "WE DON'T HAVE MONEY." IT JUST MEANS, "WE HAVE TO

PAY OUT ALL OF THE MONEY THAT WE TAKE IN EVERY YEAR." THAT'S
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21  ALL NONPROFIT MEANS. IT'SJUST THAT CORPORATE DESIGNATION THAT
22 SAYS,"WE'RE NOT ALLOWED TO TAKE A PROFIT. WE HAVE TO PAY TO

23 OURFACULTY, TO OUR PEOPLE, EVERYTHING ELSE."

24 THE COURT: LET'S BREAK IT DOWN A LITTLE BIT, BECAUSE

25 | AGREE WITH YOU AND THAT'S HOW YOU PITCHED THE MOTION IN THAT

26  GENERIC SENSE OF NONPROFIT. WHAT MR. VARTAIN FURTHER ARGUES,

17

1 THOUGH, IS HE WOULD LIKE TO PUT ON EVIDENCE THAT THERE'S NO --

2 THERE ARE NO SHAREHOLDERS THAT WILL MAKE MORE MONEY. THERE'S NO
3 PROFIT THAT THE INSTITUTION WILL MAKE. THERE'S NO -- HE REALLY

4  BROKE IT DOWN.

5 AND I'M NOT ARTICULATING IT AS WELL AS YOU DID,

6 MR.VARTAIN.

7 HE SAYS THEY'RE NOT MAXIMIZING A RETURN TO

8 SHAREHOLDERS BECAUSE THERE ARE NONE. HE'S NOT MOTIVATED BY

9 PERSONAL COMPENSATIONS OR BONUSES BASED ON PROFIT BECAUSE THERE
10 IS NO PROFIT.

11 MR. LEBOWITZ: BUT NONE OF THAT IS RELEVANT, YOUR

12 HONOR. NONE OF THAT IS RELEVANT TO ANY ISSUE IN THE CASE. AND

13 ALLITISIS AN ATTEMPT TO CURRY FAVOR AND GET THE JURY TO SAY,

14 "OH, THEY'RE A NONPROFIT ORGANIZATION, THEN WE SHOULDN'T

15 AWARD" --

16 THE COURT: I DON'T THINK YOU SHOULD GUESS THAT

17 THEY'RE UNAWARE OF WHAT "NONPROFIT" MEANS.

18 MR. LEBOWITZ: "WE SHOULDN'T AWARD THE PLAINTIFF SO
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19 MUCH MONEY BECAUSE THEY'RE A NONPROFIT ORGANIZATION." THAT'S

20 THE GOAL.

21 THE COURT: THAT'S DIFFERENT, THOUGH. WELL --

22 MR. LEBOWITZ: THAT'S THE GOAL OF -- AND THAT'S THE

23 PROBLEM OF ALLOWING THAT KIND OF COMMENTARY IN FRONT OF THE JURY
24 IS THAT INFLUENCES A PART OF THEIR DECISION MAKING THAT'S NOT

25 RELEVANT AND HAS NO ISSUE IN THE CASE.

26 THE COURT: WELL, BUT | HAVE TO DETERMINE WHETHER THE

18

1 PROBATIVE VALUE OF THE INFORMATION IS OUTWEIGHED BY ITS

2 PREJUDICIAL EFFECT, UNDER SECTION 352. | HAVE TO DETERMINE IF

3 IT WILL SO PLAY ON THE SYMPATHIES OF THE JURY JUST BY THE WORD

4 "NONPROFIT," THAT THAT WILL OUTWEIGH THE PROBATIVE VALUE OF THE
5 EVIDENCE THAT IS OFFERED BY THE DEFENDANT. AND I DON'T ACTUALLY
6 SEE THAT, BECAUSE | THINK IT IS -- THE ALTERNATE INFERENCE IS

7 WHAT THE COLLEGE IS TRYING TO ADDRESS.

8 AND THAT IS THAT A LOT OF PEOPLE WERE MAKING MONEY OFF

9 OF THISJOB ACTION AND, THEREFORE, THEY WERE DISCRIMINATING.

10 NOW, | DON'T KNOW IF THAT WASHES OR NOT BUT THAT'S --

11 MR. LEBOWITZ: THAT'S JUST NOT PART OF THE CASE.

12 THAT'S NOT PART OF OUR ARGUMENT. THAT'S NOT PART OF ANY

13 EVIDENCE.

14 MR. PETERS: IT'S NOT OUR CLAIM.

15 MR. LEBOWITZ: IT'S NOT PART OF ANYTHING THAT WE'RE

16 PUTTING IN FRONT OF THE JURY.
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17 MR. VARTAIN: WELL, THE THIRD AMENDED COMPLAINT AND

18 THE DEPOSITION OF THE PLAINTIFF GOES ON AND ON ABOUT HOW SHE HAS
19 EDUCATED THOUSANDS OF STUDENTS. SHE HAS DONATED HER TIME, EXTRA
20 TIME AFTER WORK TO THE STUDENTS. SHE'S GOT A NOT-FOR-PROFIT

21 ELEMENT TO HER CASE. AND SO FOR THE CORPORATION AND THE PEOPLE

22  WHO WORK THERE TO TESTIFY THAT THEY HAVE A SIMILAR

23  NOT-FOR-PROFIT ORIENTATION --

24 THE COURT: WELL, YOU KNOW, | THINK THAT IT'S THE TERM

25 "NOT FOR PROFIT" THAT WE'RE FOCUSING ON.

26 MR. LEBOWITZ: EXACTLY.
19
1 THE COURT: NOT THE OTHER EVIDENCE OF THE ACTION. |

2 MEAN, QUITE FRANKLY, THE MINUTE YOU SAY "MENLO COLLEGE," I THINK
3 ITISASLIKELY THAT THE JURY WILL ASSUME IT'S NOT FOR PROFIT AS

4  TO ASSUME THE OPPOSITE. BECAUSE EDUCATIONAL INSTITUTIONS, WE

5 DONT NORMALLY THINK OF THEM AS PROFIT-MAKING ENTITIES. IT'S A

6 PRIVATE COLLEGE THAT CHARGES WHATEVER TUITION IT WISHES TO ITS

7 STUDENTS, BUT THAT DOESN'T MAKE IT FOR PROFIT.

8 MR. VARTAIN: MAY | COMMENT ON THAT?

9 MR. LEBOWITZ: | THINK WHAT MR. VARTAIN JUST

10 ARTICULATED A MOMENT AGO AS WHAT HE WOULD LIKE TO ARGUE TO THE
11 JURY IS PERFECTLY FINE AND FAIR GAME, AS FAR AS I'M CONCERNED.

12 AND YOU'RE ABSOLUTELY RIGHT, IT IS THAT WORD "NONPROFIT" BECAUSE
13 IT'SSO LOADED AND IT MEANS DIFFERENT THINGS AND IT HAS MANY

14  DIFFERENT IMPLICATIONS THAT THAT'S WHAT WE HAVE A PROBLEM WITH.
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15 MR. VARTAIN: WELL, YOUR HONOR, | THINK WHAT COUNSEL

16 IS TALKING ABOUT IS WHAT HE CAN ARGUE TO THE JURY HE THINKS IT

17 MEANS, AND THAT HE CAN ARGUE THAT HE -- THE FACTS, HE CAN

18 CROSS-EXAMINE ON, YOU KNOW, HOW MUCH MONEY THEY MAKE, ET CETERA,
19 AND THEN MAKE THE ARGUMENT THAT BEING NONPROFIT DOESN'T MEAN
20 THAT YOU DON'T NECESSARILY -- DON'T DISCRIMINATE AGAINST THE

21  LAW.

22 SO THIS IS ALL ARGUMENT FOR THE JURY, IF HE WANTS.

23 THE FACT -- ON THE COLLEGES, YOUR HONOR, THERE ARE NOW MANY

24  FOR-PROFIT COLLEGES, AND THEY ARE TUNED IN THE NEWSPAPER,;

25 UNIVERSITY OF PHOENIX. THERE ARE MANY, MANY -- WE MIGHT CALL

26  THE RECIDIVIST FOR-PROFIT COLLEGES. | DON'T REPRESENT THEM. SO

20

1 THERE'S THAT IMPLICATION OUT THERE, AND | FEEL IT'S IMPORTANT.

2 | WILL TELL YOU IT'S NOT GOING TO BE A MAJOR THEME OF

3 THE CASE, BUT | DO HAVE A RIGHT TO DESCRIBE WHAT THE CORPORATE
4 CHARTERIS. IT'S ACHARITABLE CORPORATION UNDER THE -- IT'S A

5 PUBLIC -- YOU KNOW, IT'S A NONPROFIT PUBLIC BENEFIT CORPORATION.

6 THE COURT: THAT'S WHAT IT IS, NOT CHARITABLE.

7 MR. LEBOWITZ: NOT CHARITABLE.

8 | WAS GOING TO SAY WE'RE GOING REALLY FAR.

9 MR. VARTAIN: NO. IT ACTUALLY DOES HAVE CHARITABLE

10 OBJECTIVES, AND THAT'S WHAT IT SO STATES. IT'S NOT CHARITABLE.
11 THE COURT: YOU KNOW, I AM GOING TO DENY THE MOTION

12 BECAUSE I DO BELIEVE THAT THE COLLEGE HAS THE RIGHT TO DESCRIBE
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WHAT IT IS, AND THAT'S PART OF WHAT IT IS. | BELIEVE THAT THEY
HAVE THE RIGHT TO ADDRESS ISSUES THAT THEY FEEL THE JURY MAYBE
HAVE ON THEIR MINDS.

IT ISONLY INTERESTING TO ME THAT DISCRIMINATION AND
PROFIT USUALLY ARE AT ODDS WITH EACH OTHER. BECAUSE IT NORMALLY
WOULD PRESUME THAT BUT FOR THE DISCRIMINATION YOU'D HAVE A
HIGHLY-FUNCTIONING EMPLOYEE IN WHATEVER SETTING, WHETHER IT'S
PRODUCING WIDGETS OR TEACHING COLLEGE-LEVEL STUDENTS, THAT BUT
FOR THE DISCRIMINATION THE EMPLOYEE WAS DOING THEIR JOB AT AT
LEAST A SATISFACTORY LEVEL. AND DISCRIMINATION, BEING
ANTICOMPETITIVE, OVERRIDES THE NORMAL PROFIT-SEEKING MOTIVE OF
AN ORGANIZATION. THAT IS SAMUELSON ECONOMICS FROM ATO Z.

SO, YOU KNOW, IT'S AN INTERESTING ARGUMENT. I DON'T

THINK IT PLAYS ON THE SYMPATHIES OF THE JURY. | DON'T THINK

21

IT'S -- THE WORD "CHARITABLE" PERHAPS WOULD. WE'RE NOT GOING TO
GO THERE ON CHARITABLE. THIS IS NOT A CHARITY ORGANIZATION, BUT
IT IS ANOT-FOR-PROFIT PUBLIC BENEFIT CORPORATION. IT'S AN
EDUCATIONAL INSTITUTION. MY GUESS IS ITS TAX STATUS ISNOT AS A
CHARITABLE ORGANIZATION. IT'S AN EDUCATIONAL INSTITUTION.

THAT IS SEPARATE UNDER 501(C) OF THE INTERNAL REVENUE
CODE, | BELIEVE. AND ALTHOUGH | DON'T KNOW ANYTHING ABOUT MENLO
COLLEGE, | BELIEVE THOSE ARE DIFFERENT DESIGNATIONS, SO LET'S
STEER CLEAR OF THE WORD "CHARITABLE." BUT YOU MAY DESCRIBE WHAT

THE ORGANIZATION IS. | WILL NOT RESTRICT THAT. AND SO IN
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11 LIMINE NO. 4 IS DENIED.

12 LET'S GO ON TO IN LIMINE MOTION NO. 5, TO PRECLUDE ANY

13 EVIDENCE OR TESTIMONY THAT JAMES MISSETT WAS ORIGINALLY NAMED AS
14 A DEFENDANT IN THIS MATTER. PLAINTIFF ARGUES THAT'S IRRELEVANT
15  AND CONFUSING TO THE JURY. IT IS MOST DEFINITELY CONFUSING AND,
16 GENERALLY, WE HAVE A SPECIAL INSTRUCTION TO THE JURY. WHEN

17 CLAIMS OR PARTIES ARE DISMISSED MID TRIAL AND WE DON'T EXPLAIN
18 ITTO THEM, IT'S REALLY CONFUSING.

19 SO, MR. VARTAIN, I'M STRUGGLING TO SEE HOW THE

20 DISMISSAL OF DR. MISSETT IN ANY WAY REBUTS PLAINTIFF'S ATTACK ON
21 DR.MISSETT'S IMPARTIALITY, WHICH IS WHAT YOU ARGUE.

22 MR. VARTAIN: | GUESS -- | WAS ANTICIPATING THE QUERY

23  OF THE CROSS-EXAMINATION OF DR. MISSETT, YOUR HONOR. | THINK

24 THIS -- WHETHER OR NOT IT'S REBUTTAL WOULD DEPEND ON WHAT THE
25 CROSS-EXAMINATION IS.

26 THE COURT: YEAH.

22

1 MR. VARTAIN: AND | PROBABLY SHOULD HAVE CONDITIONALLY
2 OPPOSED IT AND SAID LET'S SEE WHAT THE -- LET'S SEE WHAT THE

3 CROSS OF HIM IS.

4 THE COURT: OKAY. ALL RIGHT.

5 MR. LEBOWITZ: IF | MAY, YOUR HONOR?

6 I'M A LITTLE CONFUSED ABOUT WHAT THAT REFERENCE IS.
7 THE COURT: YOU DON'T NEED TO BE. DON'T WORRY.

8 I'M GOING TO GRANT THE MOTION.
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MR. LEBOWITZ: THANK YOU.

THE COURT: | ACTUALLY FIND THAT -- UNDER SECTION 352,
THAT TO INTRODUCE THE EVIDENCE THAT DR. MISSETT WAS A PARTY AND
IS NOT, WOULD BE AN UNDUE CONSUMPTION OF TIME BECAUSE I'M AFRAID
WE'RE GOING TO GO INTO A WHOLE TRIAL ON DR. MISSETT. HE WAS
DISMISSED. | DON'T KNOW THE REASONS WHY. MAYBE BECAUSE HE
DIDN'T DO ANYTHING WRONG; MAYBE BECAUSE THERE WAS OTHER REASONS
FOR PLAINTIFF TO DISMISS HIM. BUT | DON'T WANT THE PLAINTIFF TO
END UP TRYING THE CASE OF DR. MISSETT, WHICH WOULD BE A DETOUR
WE DON'T NEED TO TAKE AT THIS TIME.

| WILL GRANT NO. 5.

MR. LEBOWITZ: THANK YOU, YOUR HONOR.

THE COURT: IN LIMINE NO. 6 IS TO PRECLUDE ANY
EVIDENCE OR MENTION OF DISMISSED CAUSES OF ACTION. THAT WOULD
REALLY BE CONFUSING BECAUSE | DON'T EVEN UNDERSTAND WHAT THOSE
WERE. THERE WAS A LOT OF -- AND IT'S TYPICAL IN COMPLAINTS THAT
YOU STATE A CAUSE OF ACTION SEVERAL DIFFERENT WAYS. SO THE FACT

THAT A CLAIM HAS BEEN DISMISSED | THINK, AGAIN, IT WOULD BE

23

CONFUSING; IT WOULD BE AN UNDUE CONSUMPTION OF TIME. | KNOW
THAT IN THE FACE OF A SUMMARY JUDGMENT MOTION OR SUMMARY
ADJUDICATION MOTION, SOME CAUSES OF ACTION WERE VOLUNTARILY
DISMISSED. IS THAT CORRECT?

MR. LEBOWITZ: THAT'S CORRECT.

THE COURT: WHY THEY WERE DISMISSED, AGAIN, WOULD BE
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AN UNDUE CONSUMPTION OF TIME. PLAINTIFF MAY SIMPLY HAVE DECIDED
THAT IT WAS TIME TO SIMPLIFY THE CASE FOR A JURY AND NOT WORTH
ATTORNEY EFFORT TO OPPOSE CLAIMS THAT WERE NOT BENEFICIAL TO HER
BOTTOM LINE IF SHE WON THE CASE. SO I'M GOING TO GRANT.

MR. VARTAIN: COULD | BE HEARD ON THAT?

THE COURT: SURE.

MR. VARTAIN: I ONLY OPPOSED IT IN PART, YOUR HONOR.

IN PART, THE WORDING OF THE MOTION WAS MUCH LARGER THAN DO NOT
MENTION THAT THESE CAUSES OF ACTION WERE PART OF IT.

THE COURT: THAT'S CORRECT.

MR. VARTAIN: BUT THERE'S MUCH EVIDENCE THAT'S DEFENSE
EVIDENCE FOR THE COLLEGE THAT WOULD GO BOTH TO THE
DISCRIMINATION CLAIMS THAT ARE HERE, STILL HERE, AND TO THE ONES
THAT WERE DISMISSED. 1 JUST WANTED CLARITY THAT YOU'RE NOT
PRECLUDING EVIDENCE; YOU'RE PRECLUDING MENTIONING OF CAUSES OF
ACTION.

THE COURT: | AM PRECLUDING MENTIONING OF CAUSES OF
ACTION. YOU MAY SUBMIT ANY EVIDENCE TO THE JURY THAT IS
RELEVANT AND OTHERWISE ADMISSIBLE. I'M MAKING NO RULING ON

EVIDENCE.

24

MR. LEBOWITZ WOULD HAVE TO POSE AN OBJECTION ON
WHATEVER GROUNDS HE THOUGHT WAS APPROPRIATE TO ANY OF THE
EVIDENCE. SO | AGREE WITH YOU, BUT IT IS SIMPLY THE MENTIONING

OF DISMISSED CAUSES OF ACTION. I'M RULING EXACTLY ON THE
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LANGUAGE OF HIS MOTION, AND | APPRECIATE YOUR CLARIFICATION.
YOU ARE CORRECT.

MR. LEBOWITZ: AND, YOUR HONOR, JUST SO WE ALL ARE ON
THE SAME PAGE AND | DO UNDERSTAND YOUR RULING, THERE MAY BE
TIMES -- | AGREE WITH MR. VARTAIN, IN GENERAL PRINCIPLE, THAT
THERE'S A LOT OF EVIDENCE THAT KIND OF GOES -- OVERLAPS AND MAY
WELL HAVE GONE TO ONE OF THE DISMISSED CLAIMS BUT ALSO GOES TO
THE LIVE CLAIMS.

THE COURT: SURE.

MR. LEBOWITZ: NOTICING THAT CONCEPT, THERE ARE SOME
TIMES, THOUGH, WHERE THE EVIDENCE THAT IS DEDUCED IN DEPOSITION
GOES BEYOND THAT AND GOES ONLY TO THE DISMISSED CAUSE OF ACTION.

THE COURT: YOU MAY OBJECT AT THE TIME.

MR. LEBOWITZ: AND THAT'S EXACTLY WHAT | UNDERSTAND.

THE COURT: ABSOLUTELY. 1JUST CAN'T RULE ON THE
ADMISSIBILITY OF EVIDENCE AT THIS STAGE.

MR. LEBOWITZ: | AGREE.

THE COURT: AND SO THAT'S --

MR. LEBOWITZ: 1 JUST WANTED TO TEE THAT UP SO WHEN IT
COMES UP.

THE COURT: YOU'RE RIGHT. AND ABSOLUTELY YOU MAY

OBJECT IF IT'S NOT RELEVANT TO THE CASE BEFORE THE JURY, I'LL

25

CONSIDER THAT.

MR. LEBOWITZ: THANK YOU.
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THE COURT: ALL RIGHT.

MR. VARTAIN: MAY | ADD ONE THING, YOUR HONOR?
THE COURT: YES, OF COURSE.

MR. VARTAIN: BECAUSE LATER ON IT MAY HELP YOU.
THE COURT: OKAY.

MR. VARTAIN: THERE IS NO EVIDENCE THAT WE HAVE TO
OFFER THAT ISN'T EQUALLY ADMISSIBLE, IN OUR OPINION, TO BOTH THE
DISMISSED AND THE CURRENT CLAIMS. THEY'RE NOT CAPABLE OF BEING
SEPARATED OUT FROM A DEFENSE PERSPECTIVE. I'M JUST LETTING YOU
KNOW.

THE COURT: | HEAR YOU. THAT DOESN'T SURPRISE ME, BUT
I'M NOT GOING TO PREJUDGE IT.

MR. VARTAIN: THAT'S FINE.

THE COURT: ALL RIGHT.

IN LIMINE NO. 7 WAS TO PRECLUDE THE DEFENDANT FROM
ARGUING THAT PLAINTIFF COULD HAVE OR SHOULD HAVE FILED A
GRIEVANCE OR OTHER INTERNAL COMPLAINT.

THERE'S NO OPPOSITION; IS THAT CORRECT?

MR. VARTAIN: THAT'S CORRECT.

THE COURT: AND | WILL GRANT IN LIMINE MOTION NO. 7.

PLAINTIFF'S MOTION NO. 8 WAS TO EXCLUDE WITNESSES FROM
THE COURTROOM. THERE'S NO OPPOSITION, AND | WILL GRANT THAT.

NOW, MENLO COLLEGE IS ENTITLED TO A REPRESENTATIVE.

SOMETIMES THAT REPRESENTATIVE CHANGES. | KNOW THAT, BUT I'M

26
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ONLY GOING TO ASK THAT YOU GIVE US A HEAD'S UP. | DON'T KNOW
WHO YOU'RE GOING TO HAVE. ARE YOU GOING TO HAVE ANYONE FOR JURY
SELECTION?

MR. VARTAIN: YES. THIS AFTERNOON SOMEBODY IS GOING
TO COME. ACTUALLY, TWO ARE. BUT THAT'S WHAT | WANTED TO ASK
YOU, YOUR HONOR. WHEN DO YOU PREFER YOUR SEQUESTRATION ORDER TO
TAKE EFFECT? IN OTHER WORDS, IS IT WHEN THE FIRST WITNESS IS
SWORN?

THE COURT: USUALLY TAKES PLACE WHEN WE PICK THE JURY,
TOO.

MR. VARTAIN: BECAUSE | WOULD LIKE TO HAVE THE
PRESIDENT AND THE VICE PRESIDENT HERE DURING THE OPENING
STATEMENT, WHICH WOULD BE -- AND THEY WON'T BE HERE AGAIN EXCEPT
THERE WILL BE ONE PRETTY MUCH THROUGHOUT. SO THE OPENING
STATEMENT IS THE EXCEPTION TO THE SEQUESTRATION.

THE COURT: THEY'RE BOTH GOING TO BE WITNESSES, |
PRESUME.

MR. VARTAIN: EVERYONE THAT WOULD BE HERE, THEY WOULD
BE WITNESSES CALLED BY THE OTHER SIDE.

THE COURT: ALL RIGHT.

SO DR. LOPEZ IS THE PRESIDENT, CORRECT?

MR. VARTAIN: HE'S THE PRESIDENT EMERITUS. HE'S NOT
THE PRESIDENT.

THE COURT: HE'SNOT. I'M LOOKING AT THE PAPERS; HIS
NAME WAS HERE. SO HE'S NOT. WHO IS THE PRESIDENT NOW?

MR. VARTAIN: THE PRESIDENT IS HAIGHT, H-A-1-G-H-T,

27
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1 NOT HITE, H-I-T-E; THAT'S A DIFFERENT ONE. LAST YEAR THERE WAS

N

A WHOLE ADMINISTRATION CHANGE, YOUR HONOR.

3 THE COURT: AND THE NEW PRESIDENT WILL BE A WITNESS?
4 MR. VARTAIN: HE'S GOING TO BE CALLED --

S) MR. LEBOWITZ: YES.

6 MR. VARTAIN: -- BY ADVERSE.

7 THE COURT: WELL, AS | SAY, YOU'RE CERTAINLY ENTITLED

8 TO HAVE THE ASSISTANCE OF YOUR CLIENT. YOUR CLIENT HAS THE

[{e]

RIGHT TO BE PRESENT. WHY TWO PEOPLE?

10 MR. VARTAIN: NO. 1 JUST MEANT FOR THE OPENING

11  STATEMENT.

12 THE COURT: OKAY.

13 MR. VARTAIN: I'M NOT TALKING ABOUT DURING -- THERE'S

14 ONLY GOING TO BE ONE PERSON HERE DURING THE WITNESS TESTIMONY,
15 AND IT WILL USUALLY BE ONE VICE PRESIDENT. IF HE HAS TO GO AWAY
16 FOR A DAY, SOMEONE ELSE WILL COME. BUT IT'S JUST FOR THE

17 OPENING STATEMENT, YOUR HONOR.

18 THE COURT: WHY ARE YOU WANTING THE SECOND WITNESS TO

19 HEAR THE OPENING STATEMENT?

20 MR. VARTAIN: BECAUSE SOME OF THEM JUST DON'T

21  UNDERSTAND WHAT THE PLAINTIFF'S CASE IS, AND THEY WANT TO KNOW.
22 IT'SABIG CASE FOR THE COLLEGE.

23 MR. LEBOWITZ: 1 JUST --

24 MR. VARTAIN: IT'S IN THE PUBLIC RECORD. THEY'RE

25 CONCERNED. THERE'S THIS PUBLIC CHARGE ABOUT THE COLLEGE AND IT
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CAN'T AFFECT THEIR ABILITY TO RECRUIT AND SO ON.

28

MR. LEBOWITZ: | WOULD OBJECT. ONE PERSON IS ENOUGH.

THE COURT: ALL RIGHT.

YOU KNOW, I'M NOT GOING TO MAKE AN EXCEPTION TO THE
EXCLUSION OF WITNESSES. THEY'RE EXCLUDED FOR THE ENTIRE TRIAL
UNTIL THEY'RE RELEASED FROM TESTIFYING. AND I'M SATISFIED THAT
YOU DON'T NEED TWO REPRESENTATIVES OF THE COLLEGE TO ASSIST YOU,
AND SO I'M NOT GOING TO ALLOW YOU TO DO THAT.

NOW, LET ME JUST SAY THAT DURING JURY SELECTION, IT'S
IMPORTANT THAT YOUR CLIENT SIT WITH YOU AT COUNSEL TABLE.
DEPUTY HENNESSY WILL MAKE SURE YOU HAVE CHAIRS. NO MINGLING
WITH THE JURY. YOU DON'T EVEN KNOW WHO THEY ARE. THESE ARE
JUST 80 PEOPLE THAT ARE GOING TO COME HERE NONE OF US KNOWS.

ONCE THE TRIAL STARTS, OF COURSE, YOUR CLIENT CAN SIT
IN THE AUDIENCE, IF THAT'S MORE COMFORTABLE. GETS CROWDED AT
COUNSEL TABLE, ESPECIALLY IF I HAVE TWO LAWYERS ON EACH SIDE.
SO PLEASE FREE TO USE THE AUDIENCE CHAIRS DURING TRIAL, BUT AS
SOON AS THIS AFTERNOON STARTS | NEED EVERYBODY IN THE FRONT OF
THE BAR.

ALL RIGHT. AND MOTION NO. 9 IS THE 24-HOUR NOTICE
REQUEST REGARDING WITNESSES. WE ALREADY TALKED ABOUT THAT IN
PRETRIAL. IT'S NOT GOING TO BE 24 HOURS, THOUGH. I'M GOING TO
SAY BY 6:00 P.M. ON THE TRIAL DAY BEFORE THAT THERE WILL BE

NOTICE OF THE WITNESSES FOR THE NEXT DAY.
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MR. LEBOWITZ: AND THE ORDER THAT THEY WILL BE CALLED
OR JUST THE --

THE COURT: | DON'T NEED THE ORDER THAT THEY WILL BE

29

CALLED. I NEED YOU TO GIVE THE LIST OF WITNESSES THAT YOU WILL
CALL THE NEXT DAY. YOU CAN EXCHANGE THAT INFORMATION ORALLY
BEFORE YOU LEAVE COURT. YOU MAY SEND IT BY E-MAIL OR VOICEMAIL
OR FAX, AND I WILL REQUIRE THAT THE TWO OF YOU TALK AND HAVE
THAT WORKED OUT AS TO HOW YOU'RE GOING TO DO IT. 6:00 P.M. IS
WHEN YOU HAVE TO DO IT.

NOW THERE WAS THE OTHER WRINKLE THAT SOME OF THE
WITNESSES PLAINTIFF WILL CALL IN HER CASE IN CHIEF ARE APPEARING
ON A NOTICE TO APPEAR, AND MR. VARTAIN HAS AGREED TO FACILITATE

BRINGING THOSE WITNESSES TO COURT. FOR THOSE WITNESSES,

24 HOURS IS REQUIRED SO THAT THE WITNESSES KNOW THEY NEED TO BE
HERE. SO THAT'S ALITTLE BIT DIFFERENT ON THE WITNESSES THAT

MR. VARTAIN HAS SOME RESPONSIBILITIES FOR BRINGING TO COURT.

LET ME ALSO SAY ON THE RECORD, AS | DISCUSSED IN OUR
PRETRIAL CONFERENCE, YOU ARE REQUIRED TO FILL THE ENTIRE COURT
DAY WITH WITNESS TESTIMONY. IF IT IS NOT THE END OF THE COURT
DAY AND YOU HAVE NO WITNESSES READY, | WILL DEEM THAT YOU HAVE
RESTED.

IF YOU HAVE EXPERTS OR DOCTORS WHO ARE PERCIPIENT
WITNESSES WHO NEED THEIR SCHEDULES ACCOMMODATED, | WILL DO

EVERYTHING | CAN TO ASSIST THEM IN INTERRUPTING THEIR DAY AS
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LITTLE AS POSSIBLE, EVEN SO FAR AS EXPLORING WHETHER IT WOULD BE
APPROPRIATE FOR A PLAINTIFF WITNESS TO BE TAKEN DURING THE
DEFENSE'S PRESENTATION OF THE CASE. I'M NOT GOING TO RULE ON
THAT NOW BECAUSE IT COULD BE PREJUDICIAL TO THE DEFENDANT'S

CASE, BUT HAVE THEM LINED UP SO THAT WE KNOW IN ADVANCE.
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I'LL CERTAINLY ALLOW YOU TO INTERRUPT THE DIRECT
EXAMINATION OF ONE OF YOUR WITNESSES, MR. LEBOWITZ, TO BRING IN
ANOTHER WITNESS. | WILL NOT ALLOW YOU TO INTERRUPT THE
CROSS-EXAMINATION UNLESS, OF COURSE, MR. VARTAIN AGREES. SO,
AGAIN, WORK THAT OUT. IT'S YOUR CASE. YOU MAY PUT IT ON ANY
WAY YOU WANT. AND IF THAT REQUIRES YOU TO PULL A WITNESS OFF
THE STAND IN DEFERENCE TO ANOTHER, I'M GLAD TO MAKE THAT HAPPEN.

MR. LEBOWITZ: AND, ALSO, WHAT WE DISCUSSED YESTERDAY
WAS THE POSSIBILITY OF USING PROFESSOR BLOUGH AS A FILL-IN WHEN
THERE ARE SUBSTANTIAL GAPS, AND AS FAR AS HER DIRECT GOES --

THE COURT: OF COURSE.

MR. LEBOWITZ: -- AND BEING ABLE TO TAKE HER OUT OF

ORDER.

THE COURT: ABSOLUTELY. I HAVE NO PROBLEM WITH THAT.
THAT'S FAIRLY TYPICAL, AND I'LL LET YOU MANAGE THAT. IT CAN BE
A LITTLE BIT DIFFICULT, BUT THAT'S YOUR CHOICE.

MR. LEBOWITZ: OKAY.

MR. VARTAIN: MAY | INTERJECT ONE AGENDA ITEM

REGARDING MOTIONS IN LIMINE THAT | WAS GOING TO WAIT UNTIL THE
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END, BUT IT'S NATURAL TO COME UP HERE, YOUR HONOR. | AM IN MY
OFFICE NOW PREPARING A MOTION IN LIMINE TO EXCLUDE THE FIRST TWO
WITNESSES ON THE PLAINTIFF'S LIST. AND I THINK I'M GOING TO --

I JUST DECIDED THIS MORNING, FOR LACK OF COMPLIANCE WITH
DISCOVERY, WE JUST LEARNED YESTERDAY THAT THE PLAINTIFF WAS
GOING TO CALL THESE WITNESSES.

AND THEY WERE IDENTIFIED IN A SUPPLEMENTAL

31

INTERROGATORY RESPONSE ON THANKSGIVING EVE. | THEN ASKED FOR
COUNSEL TO TELL ME IF THEY WERE GOING TO BE CALLED. HE WROTE A
LONG LETTER OF PROTESTATION, BUT HE DIDN'T TELL ME WHETHER THEY

WOULD BE CALLED, SO I JUST FOUND OUT YESTERDAY.

NOW, | AM GOING TO DISCUSS IT AT LENGTH AND TRY TO

WORK IT OUT WITH COUNSEL, BUT BECAUSE YOU'RE TALKING ABOUT THE

24 HOURS' NOTICE 1 JUST WANTED TO GET THAT OUT THERE.

THE COURT: WHO ARE THESE WITNESSES?

MR. VARTAIN: THEY ARE TWO FACULTY MEMBERS OF THE
COLLEGE OF THE PLAINTIFF. AND THAT'S ALL -- THEY ARE NOT WITHIN
MY CONTROL, BUT I'M GOING TO TRY TO WORK IT OUT WITH COUNSEL.

THE COURT: LET'S HOPE YOU WORK IT OUT.

MR. LEBOWITZ: YOUR HONOR, THESE ARE FOLKS WHO HAVE
BEEN IDENTIFIED IN DISCOVERY, IN VARIOUS FORMS OF DISCOVERY AND
THROUGH THE FACTS OF THE SITUATION, AS WITNESSES OR POTENTIAL
WITNESSES FOR THIS CASE FOR AT LEAST TWO YEARS, IF NOT

TWO-AND-A-HALF YEARS.
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18 THE COURT: | GUESS THE MOTION IS NOT PENDING BEFORE

19 ME NOW.

20 MR. LEBOWITZ: RIGHT. WE'RE MORE THAN HAPPY TO TALK

21  ABOUT IT AND WORK IT OUT. THEY ARE UNDER SUBPOENA. THEY HAVE
22 AGREED TO COME TESTIFY.

23 THE COURT: I'M NOT UNDERSTANDING HOW YOU SUPPLEMENT

24  DISCOVERY RESPONSES ONE COURT DAY BEFORE TRIAL.

25 MR. VARTAIN: EXACTLY.

26 MR. LEBOWITZ: THEY DID THE SAME THE DAY BEFORE, YOUR

32

1 HONOR. THEY DIDN'T -- YOU'VE GOT TO GET THE WHOLE PICTURE HERE.

2 THE COURT: IT'S NOT BEFORE ME NOW.

3 MR. LEBOWITZ: CORRECT.

4 THE COURT: SO I WILL WAIT AND SEE WHAT THE MOTION IS.
5 MR. VARTAIN: IT WILL BE LIKELY FILED TODAY, UNLESS WE

6 CAN WORK IT OUT.

7 THE COURT: LET'S HOPE YOU WORK IT OUT.
8 MR. LEBOWITZ: OKAY.
9 THE COURT: LET'S TURN NOW TO THE DEFENSE MOTIONS IN

10 LIMINE. DEFENDANT'S IN LIMINE MOTION NO. 1 IS TO EXCLUDE

11 EVIDENCE OF THE COLLEGE'S FINANCIAL CONDITION UNLESS AND UNTIL

12 THE JURY AWARDS ACTUAL DAMAGES AND FINDS LIABILITY FOR PUNITIVE

13 DAMAGES. THERE'S NO OPPOSITION AND IT'S MANDATORY. THAT WILL

14 BE GRANTED.

15 MR. LEBOWITZ: YES.
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THE COURT: IN LIMINE MOTION NO. 2 IS TO EXCLUDE
EVIDENCE OR REFERENCE BEFORE THE JURY TO FRONT-PAY DAMAGES.

MR. VARTAIN, THIS WAS INTERESTING TO ME. YOU DID CITE
FEDERAL CASES ON THIS ISSUE. | READ THE COURT OF APPEAL CASES
THAT MR. LEBOWITZ CITED AND IT SEEMED TO GO WITHOUT QUESTION
THAT THE JURY DECIDES FRONT PAY.

MR. VARTAIN: | DISAGREE, YOUR HONOR. | READ THE
CLOUD CASE THIS MORNING. AND THE CLOUD CASE CITES WITH APPROVAL
THE AKERMAN CASE IN THE CLOUD CASE. AND I'M READY TO ARGUE IT.
| DON'T KNOW IF YOU HAVE IT IN FRONT OF YOU OR NOT.

THE COURT: LET ME -- | WANT TO GET THOSE CASES IN

33

FRONT OF ME, PLAINTIFF'S OPPOSITION.

MR. VARTAIN: I WOULD NOT HAVE CITED -- | WOULD NOT
HAVE ARGUED IT, YOUR HONOR, IF | --

THE COURT: | ALWAYS READ THE NEWEST CASE. | READ THE
HORSFORD CASE, AND THE JURY MAY -- THE JURY GAVE A GENERAL
VERDICT ON DAMAGES, INCLUDING BACK PAY AND FRONT PAY.

MR. VARTAIN: CAN I HAVE SOME DISCUSSIONS OF --

THE COURT: YEAH.

MR. VARTAIN: AS AN EMPLOYMENT LAWYER, I'VE DEALT WITH
THIS ISSUE A LOT.

THE COURT: I'M SURE YOU HAVE.

MR. VARTAIN: THE ISSUE COMES UP -- THERE IS, OF

COURSE, THE MAKE-WHOLE REMEDY IN FEHA. AND THE MAKE-WHOLE
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REMEDY IS BACK PAY, AND THEN THE EQUITABLE REMEDY IS
REINSTATEMENT. WHERE THE FRONT PAY CAN COME IN IS IF THE
PLAINTIFF PROVES UP OR THE OTHER SIDE STIPULATES, THAT
REINSTATEMENT IS NOT A FEASIBLE REMEDY BECAUSE THE HOSTILITY
BETWEEN THE PARTIES, THE --

IN SOME CASES THE PLAINTIFF IS SO EMOTIONALLY INJURED
BY THE PROOF, THAT SHE'S -- SHE'S DEVASTATED. SHE CAN'T WORK
EITHER THERE OR ANYWHERE, IN WHICH CASE THE CLAIM IS NOT ONE FOR
FRONT PAY, LE., PAY FROM THIS EMPLOYER IN LIEU OF WHAT SHE
WOULD HAVE EARNED; IT'S FOR LOSS OF EMPLOYMENT OPPORTUNITY. SHE
CAN'T WORK. SHE CAN'T WORK ANYWHERE. SO THERE IS SOME
CONFUSION IN THE HORSFORD CASE. THE WORDING IS A LITTLE SLOPPY,

BUT --

34

THE COURT: YOU CAN SAY THAT ABOUT THE COURT OF

APPEAL. | CAN'T.

MR. VARTAIN: UNCLEAR, NOT SLOPPY.

BUT THE FACT OF THE MATTER IS THERE IS NO AVAILABILITY

UNDER FEHA FOR FRONT PAY, UNLESS THE COURT DETERMINES THAT
REINSTATEMENT IS UNAVAILABLE. THERE IS NOT AN ELECTION OF

REMEDY. SO IN THIS CASE, THE REASON | BROUGHT IT, YOUR HONOR,
IS BECAUSE THIS CASE, THE PLAINTIFF CLAIMS SHE'S ABLE TO WORK,

OTHERWISE SHE WOULDN'T HAVE A DISABILITY CASE. MOREOVER, THE

EVIDENCE IS GOING TO BE THAT THE COLLEGE HAS WANTED HER BACK IN

LESS OF A FULL-TIME POSITION THAN SHE'S WILLING TO COME BACK
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SO IT WOULD BE PREJUDICIAL TO GIVE AN EQUITABLE ISSUE.
THAT IS, WELL, IS FRONT PAY AN ALTERNATIVE TO REINSTATEMENT IN
THIS CASE TO THE JURY? THAT'S THE ISSUE. AND IT MAY BE THAT
THE PROPER WAY TO HANDLE THIS IS MAYBE THE PLAINTIFF IS GOING TO
PUT ON NEW EVIDENCE THAT | HAVEN'T SEEN THAT SHE DOESN'T WANT TO
COME BACK TO WORK AT THE COLLEGE BECAUSE, YOU KNOW, SHE THINKS
THEY HATE HER AND IT WOULDN'T BE A FEASIBLE OPTION. BUT THAT'S
NOT WHAT SHE SAID IN DEPOSITION. MY ONLY POINT IS THAT WOULD BE
A DISEQUITABLE DECISION FOR THE COURT.

THE COURT: WHAT'S INTERESTING IS -- AND WE'LL PULL
THE CLOUD CASE, IF WE NEED -- IN THE --

MR. VARTAIN: MAY | APPROACH?

THE COURT: DEPUTY.

IN THE HORSFORD CASE -- WELL, | THINK THE COURT OF

35

APPEAL WAS STRUGGLING A LITTLE BIT WITH THE DAMAGES BEING IN A
GENERAL VERDICT FORM. AND THAT IS OFTEN A DIFFICULT SITUATION,
OFTEN DIFFICULT BECAUSE IF THERE'S A PROBLEM WITH DAMAGES, YOU
HAVE TO HAVE A WHOLE NEW TRIAL. YOU CAN'T JUST HAVE A
CORRECTION OF THE PORTION OF DAMAGES THAT WAS WRONG.

MR. VARTAIN: I WOULD LIKE TO SUGGEST, YOUR HONOR, |
THINK THIS IS A VERY IMPORTANT ISSUE AND WE DO NOT WANT TO HAVE
ATTORNEYS INDUCING ERROR BY, YOU KNOW, NOT CAREFUL BRIEFING FOR

YOUR HONOR. | TURN THE PAGES OF THE CLOUD CASE TO THE HOLDINGS

blough1.TXT[2/2/2015 8:31:22 AM]



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

THAT, | THINK -- | DON'T SUGGEST YOU READ THEM HURRIEDLY, YOUR
HONOR, BECAUSE | -- THEY ARE CLEAR THAT IT'S SORT OF THE AKERMAN
POSITION WHEN YOU READ IT CAREFULLY.

| WOULD THINK THAT THE PLAINTIFF WOULD DISAGREE WITH
ME ON THAT, BUT | WOULD SUGGEST THAT WE TAKE THIS UP AT SOME
OTHER TIME WHEN IT'S CONVENIENT FOR THE COURT. THE ONLY THING
IT WOULD MEAN IS THAT THE PLAINTIFF WOULD NOT REFER TO THE
FRONT-PAY ISSUE.

THE COURT: WELL, YOU'RE KNOCKING OUT $900,000 OF HER
REQUESTED DAMAGES HERE --

MR. VARTAIN: NO.

THE COURT: -- FROM THE JURY; NOT FROM THE CASE, BUT
FROM THE JURY.

MR. LEBOWITZ: YES.

MR. VARTAIN: NO. 1 JUST WAS SAYING IF YOU WERE TO
DEFER THE RULING UNTIL SOMETIME IN THE CASE, IT WOULD ONLY MEAN

THAT HE WOULDN'T MENTION THE 900,000, THE FRONT-PAY ISSUE IN HIS

36

OPENING. HE COULD PUT ON WHATEVER EVIDENCE OF THE PLAINTIFF UP
UNTIL THE POINT WHERE, YOU KNOW, HE SAYS, "WELL, YOU KNOW, SHE
WOULD HAVE EARNED THIS MUCH." AND THAT GIVES US SOME TIME TO
GRAPPLE WITH THIS. | THINK IT'S A CLEARCUT ISSUE, YOUR HONOR.

I JUST DON'T WANT TO HURRY YOU ON IT. IN FEDERAL LAW IT'S

CLEARCUT, AND IN CALIFORNIA IT'S AKERMAN IN THIS CASE.

THE COURT: WELL, AKERMAN IS NOT A STATE CASE. IT'SA
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8 FEDERAL CASE.

9 MR. VARTAIN: INTERPRETED IN STATE LAW.

10 THE COURT: IT'S NOT BINDING ON ME. | COULD LOOK AT

11  ITIF YOU GAVE ME A COPY OF IT, BUT | DON'T HAVE IT.

12 MR. LEBOWITZ: YOUR HONOR, THIS IS A CLEAR ISSUE ON

13 THE CALIFORNIA LAW. THIS HAS NEVER BEEN -- THERE'S NOT A SINGLE
14  COURT -- THERE IS NOT A SINGLE LEGAL PRECEDENT THAT FOLLOWS THE
15 ARGUMENT OR THE LOGIC OR ANYTHING THAT MR. VARTAIN IS TALKING
16 ABOUT. TITLE 7 AND FEHA, THEY DIFFER. THEY'RE SIMILAR IN MANY

17 ASPECTS, BUT WHERE THEY DIFFER MOST IS IN DAMAGES, AND IN A WAY
18 THAT THE TITLE 7 EVOLVED, AS FAR AS DAMAGES GOES.

19 TITLE 7 WAS ORIGINALLY AN EQUITABLE STATUTE. UNTIL

20 1991, IT WAS ONLY AN EQUITABLE STATUTE. YOU COULDN'T GET BACK
21 PAY UNDERTITLE 7. YOU COULDN'T EVEN GET EMOTIONAL DISTRESS

22 UNDER TITLE 7 UNTIL THE CIVIL RIGHTS ACT IN 1991. SOIT'SA

23  VERY DIFFERENT SCENARIO, VERY DIFFERENT STRUCTURE TO THE DAMAGES
24  ASPECT.

25 THE COURT: WHAT ABOUT THE ISSUE OF REINSTATEMENT,

26 THOUGH? UNDER STATE LAW ARE YOU SAYING THAT REINSTATEMENT IS AN

37

1 ELECTION OF REMEDIES FOR THE PLAINTIFF AND THE DEFENDANT CANNOT
2 ARGUE THAT REINSTATEMENT IS AVAILABLE AND, THEREFORE, WOULD BE
3 REQUIRED IN ORDER FOR HER TO ESSENTIALLY MITIGATE HER DAMAGES?
4 MR. LEBOWITZ: | THINK IT'S A MITIGATION ISSUE.

5 THAT'S EXACTLY WHAT THE ISSUE IS.
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6 THE COURT: SO THEY CAN ARGUE REINSTATEMENT THAT SHE'S

7 NOT DAMAGED TO THE TUNE OF ANY FRONT PAY BECAUSE SHE COULD BE
8 REINSTATED.

9 MR. LEBOWITZ: CORRECT. AND THAT'S WHAT THEY

10 CERTAINLY INTEND TO ARGUE, AT LEAST BY ALL SIGNALS IN THIS CASE.
11  AND THAT IS AN ARGUMENT TO COUNTER OUR CLAIM THAT, IN FACT,

12 THAT'S ABOGUS ARGUMENT, BASED ON THE FACTS, AND THAT THE

13 ARGUMENT -- AND BASED ON THE OFFER THAT WAS MADE WAS A BOGUS
14  OFFER AND WAS NOT MADE IN GOOD FAITH. AND, THEREFORE, IT IS NOT
15 AN ELEMENT OF MITIGATION, HAVING PROVED FAILURE TO MITIGATE.
16 REALLY, ALL YOU HAVE TO DO IS LOOK AT THE VERDICT

17 FORMS. THE MODEL VERDICT FORMS HAVE A SPACE FOR FRONT PAY.

18 THE COURT: YEAH.

19 MR. LEBOWITZ: | MEAN, IT'S RIGHT THERE IN THE CASES.

20 AND FOR VERDICT FORM 2509, ON DISABILITY DISCRIMINATION THERE'S

21 A SLAT FOR FRONT PAY.

22 THE COURT: THAT'S HELPFUL. 24 --
23 MR. PETERS: 2509. 2509, YES.
24 THE COURT: | DON'T HAVE A 2509 INSTRUCTION. IT'SA

25 VERDICT FORM.

26 MR. LEBOWITZ: YES. VERDICT FORM.
38
1 THE COURT: OKAY.
2 IT DOESN'T ACTUALLY -- WELL, IT TALKS ABOUT FUTURE

3 DAMAGES BUT IT DOESN'T REFERENCE FRONT PAY.
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MR. PETERS: IT DOESN'T CALL IT THAT.

MR. LEBOWITZ: FUTURE ECONOMIC LOSS.

MR. VARTAIN: WELL, THAT'S THE POINT, YOUR HONOR.
IT'S THE --

THE COURT: WELL, THAT'S A LITTLE VAGUE.

MR. VARTAIN: NO. THEY'RE VERY DIFFERENT THINGS.
WERE THE COURT IN ITS EQUITABLE JUDGMENT TO DETERMINE THE
EQUITABLE ISSUE OF WHETHER REINSTATEMENT -- THAT REINSTATEMENT
WAS NOT A POSSIBLE REMEDY, THEN THE QUESTION WOULD COME UP AS
THEN IS IT A MATTER FOR THE JURY TO DETERMINE HOW MUCH THE
DAMAGES SHOULD BE, SINCE REINSTATEMENT IS NOT THE POSSIBLE
REMEDY? THAT'S A DIFFERENT ISSUE, YOUR HONOR. WE'RE NOT THERE
YET. WE'RE ON A THRESHOLD ISSUE.

MR. LEBOWITZ: AND, YOUR HONOR, | FULLY INTEND TO TELL
THE JURY IN MY OPENING THE PRECISE NUMBER OF ECONOMIC LOSS THAT
WE INTEND TO ASK THEM FOR AT THE END.

THE COURT: 1 UNDERSTAND THAT. SO I NEED TO DECIDE
THIS.

ALL RIGHT. WELL, | DON'T THINK THAT THE INSTRUCTION
IS AS -- OR THE VERDICT FORM IS DEFINITIVE. SOMETIMES THEY ARE,
BUT | DON'T FIND THAT HERE. 1JUST WANT TO LOOK AT THE CLOUD
CASE FOR A MINUTE. LET'S GO OFF THE RECORD SO | CAN LOOK AT

THIS.

39

(WHEREUPON, THERE WAS A PAUSE IN THE PROCEEDINGS.)
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THE COURT: THIS CASE IS A LITTLE BIT CONFUSING
BECAUSE IT IS A CASE WHERE DAMAGES WERE TRIED TO THE COURT. IT
IS NOT A CASE WHERE THE COURT EVEN CONSIDERED WHETHER IT WAS A
JURY VERSUS COURT ISSUE.

| DON'T THINK, MR. VARTAIN, YOU'RE ARGUING THAT FRONT
PAY IS NOT AN AVAILABLE REMEDY UNDER THE RIGHT CIRCUMSTANCES.
YOU'RE ARGUING THAT IT IS FOR THE COURT TO DECIDE AND NOT FOR
THE JURY, CORRECT?

MR. VARTAIN: CORRECT.

THE COURT: ALL RIGHT.

MR. LEBOWITZ, THIS CASE DOESN'T ADDRESS THE ISSUE
BEFORE US, THOUGH.

MR. LEBOWITZ: WELL, NO CASE ADDRESSES THE ISSUE
THAT'S BEING MADE IN THE MOTION. THIS IS SOMETHING THAT IS --
THIS IS A MATTER OF ROUTINE UNDER FEHA.

THE COURT: WHAT ABOUT THE AT&T CASE? | DIDN'T LOOK
AT THAT ONE. IT WAS AN OLDER ONE.

MR. LEBOWITZ: THE BIHUN CASE?

THE COURT: BIHUN, RIGHT.

MR. LEBOWITZ: | DON'T HAVE IT IN FRONT OF ME, AND |
APOLOGIZE.

THE COURT: OKAY. WE'LL GET IT.

DEPUTY, 13 CAL. APP. 4TH.

LET'S GO OFF THE RECORD.

(WHEREUPON, THERE WAS A PAUSE IN THE PROCEEDINGS.)

40
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1 THE COURT: IN LOOKING AT THE BIHUN CASE, IT LOOKS AS

2 THOUGH THE JURY MADE ALL THE DETERMINATIONS ON FRONT PAY; AGAIN,
3 AN ISSUE NOT DISCUSSED BY THE COURT OF APPEAL, | GUESS, BECAUSE

4 IT DIDN'T RAISE ANY CONCERNS.

5 MR. LEBOWITZ: IF 1 --

6 MR. VARTAIN: NO. I DON'T THINK IT WAS APPEALED ON

7  THAT ISSUE.

8 THE COURT: IT WAS NOT, WHICH IS REALLY MR. LEBOWITZ'S

9 POINT IS THAT IT'S COMMON. HE'S ARGUING IT'S COMMON THAT JURIES
10 MAKE THESE DETERMINATIONS.

11 MR. VARTAIN: | DON'T DISAGREE WITH HIM THAT EMPLOYERS

12 DON'T RAISE THEIR RIGHTS IN THIS. | DON'T DISAGREE WITH THAT AT

13 ALL. THE AKERMAN CASE DOES POINT OUT, THOUGH, INTERPRETING THE
14  FEHA DECISIONS UNDER FEHA, THAT IN THIS RESPECT CALIFORNIA LAW
15 DOES TRACK FEDERAL LAW THAT FRONT PAY IS AN EQUITABLE ISSUE.

16 IT'SNOT AJURY ISSUE. MANY EMPLOYERS DON'T RAISE THAT. | KNOW
17 ALOT OF DEFENSE TALK --

18 THE COURT: DOES THE AKERMAN CASE CITE ANY CALIFORNIA

19  OPINIONS ON THAT SUBJECT?

20 MR. VARTAIN: THE CALIFORNIA CASE -- EXCUSE ME, YOUR

21  HONOR. | AM MISSPEAKING.

22 THE ANSWER IS YES AND NO. YES, BEING THE CALIFORNIA

23 CASE CITES THE FAIR EMPLOYMENT AND HOUSING COMMISSION DECISION,
24  WHICH UNDER CALIFORNIA LAW HAVE INTERPRETED A VALUE. IT DOES
25 NOT CITE ANY CONTROL IN CALIFORNIA LAW. IT WAS NOT -- IT WAS

26 AFFIRMED ON APPEAL ON THE 9TH CIRCUIT, BUT | WILL TELL YOUR
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HONOR, THAT LIKE THE OTHER CASES THAT ISSUE WAS NOT -- |
WOULDN'T SAY THERE'S A HOLDING ON THAT ISSUE IN THE 9TH CIRCUIT;
HOWEVER, | THINK THERE'S NO DOUBT THAT THIS IS AN EQUITABLE
ISSUE.

THE COURT: YOU KNOW, IT'S INTERESTING. SO IT'S AN
EQUITABLE ISSUE BUT IT'S A FACTUAL DETERMINATION. REGARDLESS OF
WHO THE TRIER OF FACT IS, THERE NEEDS TO BE A FACTUAL
UNDERPINNING FOR DETERMINING WHETHER OR NOT THE PLAINTIFF CAN
RETURN TO THE JOB SHE IS NOT WORKING IN AT THE TIME OF TRIAL.

MR. VARTAIN: IN ALL THE CASES, THE REASON THE COURT
IS -- IT'S AN EQUITABLE DECISION IS THE COURT HAS TO WEIGH THE
COMPLETE EQUITIES BETWEEN PUTTING THE PERSON BACK IN THAT
WORKPLACE VERSUS NOT. AND, USUALLY, IT'S THE EMPLOYER THAT HAS
BEEN -- DOESN'T WANT THEM BACK. THAT'S NOT GOING TO BE THE
PROOF HERE.

THE COURT: SURE.

MR. LEBOWITZ: WELL --

THE COURT: AND IN THESE CASES, INCLUDING THE CLOUD
CASE AND THE BIHUN CASE, IT WAS A FAILURE TO GET A PROMOTION.
IT WAS A CONSTRUCTIVE DISCHARGE. THE POSITION HAD BEEN FILLED.

MR. VARTAIN: HAD BEEN FILLED. WE ARE HOLDING THE
POSITION FOR THE PLAINTIFF, IS GOING TO BE THE TESTIMONY.

THE COURT: RIGHT. AND PLUS IN A COLLEGE ENVIRONMENT

THERE ARE MANY PROFESSORS, SO IT IS A LITTLE DIFFERENT. JUST SO
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THAT | UNDERSTAND IT, THE EVIDENCE FROM THE DEFENSE SIDE WOULD

BE THAT THERE IS A POSITION AVAILABLE.

42

MR. VARTAIN: THE EVIDENCE FROM THE -- YES. THE
EVIDENCE FROM THE DEFENSE SIDE WILL BE THAT HER OFFICE IS
SITTING THERE, UNDISTURBED, WAITING FOR HER, THAT SHE'S CARRIED
ON A LEAVE OF ABSENCE. YOU KNOW, AS SOON AS -- IF SHE HAD
ACCEPTED THE JOB THAT WE OFFERED HER, THE RETURN TO WORK FROM
LEAVE, SHE WOULD HAVE BEEN WORKING HALF-TIME, AS SHE HAD ONCE
BEFORE, AND AS SOON AS SHE GOT HEALTHY SHE WOULD BE WORKING
FULL-TIME. THAT'S THE EVIDENCE.

THE COURT: OKAY.

| THINK THIS CAN GO TO AJURY. I'M NOT SEEING ANY
DEFINITIVE CALIFORNIA LAW THAT TELLS ME THAT THIS ISSUE MUST BE
TRIED TO THE COURT, AND I'M NOT INCLINED TO DO THAT. | THINK
ALL THESE ISSUES CERTAINLY NEED TO BE DECIDED. THE PLAINTIFF
WILL PUT ON OR MAY PUT ON EVIDENCE THAT SHE CANNOT RETURN TO
WORK, EVEN IF OFFERED. AND YOU WILL COUNTER BY SAYING, "DON'T
AWARD FRONT PAY BECAUSE HER OFFICE IS WAITING. HER JOB IS
WAITING. STUDENTS WILL BE FILLING HER CLASSES AS SOON AS SHE
RETURNS."

MR. VARTAIN: BUT | DON'T WANT TO PUT THAT EVIDENCE --
THAT EVIDENCE IS NOT FOR THE JURY, YOUR HONOR. THAT'S EQUITABLE
EVIDENCE. THAT'S THE COURT THAT WILL DECIDE IT, BECAUSE YOU

DON'T WANT THE JURY DECIDING, "WELL, SHOULD SHE GO BACK OR
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23 SHOULDN'T SHE?" THAT'S WHERE THE REVERSIBLE ERROR IS.
24 THE COURT: IT'S NOT SHOULD SHE GO BACK; IT'S, CAN SHE
25 GO BACK? THAT'S THE DIFFERENCE. BECAUSE PROFESSOR BLOUGH CAN

26  ALWAYS SAY, "THANK YOU, BUT NO THANK YOU."
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1 MR. VARTAIN: WELL, THEN, I GUESS THEN THE QUESTION IS

2 ISPLAINTIFF GOING TO PUT ON THAT EVIDENCE THAT SHE CAN'T GO

3 BACK. BECAUSE THEN, YOU KNOW --

4 THE COURT: SHE WOULD HAVE TO. BECAUSE YOU WILL

5 CERTAINLY SAY, IF YOU'RE GOING TO OPT TO THE JURY, IF YOU'RE

6 GOING TO AWARD ANY DAMAGES IT STOPS THE DAY THAT -- WHATEVER
7 MAGIC DAY THAT IS.

8 MR. VARTAIN: THAT'S THE MITIGATION ISSUE, YOUR HONOR.

9 THAT'S AN AFFIRMATIVE DEFENSE ISSUE.

10 THE COURT: YEAH.

11 MR. VARTAIN: THAT'S SOMETHING ELSE. WE WILL PUT THAT

12 EVIDENCE ON. WHAT I'M SAYING IS WHERE THE REVERSIBLE ERROR IS
13 GOING TO COME UP IS IF THE JURY IS AFFORDED THE DECISION AS TO
14  WHETHER OR NOT REINSTATEMENT IS FEASIBLE UNDER THESE

15 CIRCUMSTANCES.

16 THE COURT: YOU KNOW, WHAT'S INTERESTING, THOUGH, IS

17 YOU'RE NOT ARGUING IT'S INFEASIBLE.

18 MR. VARTAIN: WHAT?

19 THE COURT: YOU'RE NOT ARGUING --

20 MR. VARTAIN: NO. THAT'S WHAT I'M SAYING. IT'S THE
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21 REVERSE. YOU KNOW, THE SCHOOL WANTS HER BACK. THAT'S WHY THEY
22  OFFERED THE JOB BACK. SHE SUED. SHE FILED THE SUIT AFTER

23 SAYING, "NO. I'M NOT GOING TO ACCEPT YOUR OFFER. I'M GOING TO

24  SUE." THAT'S WHY THIS CASE IS SO IMPORTANT, THAT THIS BE

25 RESOLVED AS A PRELIMINARY ISSUE.

26 THE COURT: YOU'RE RIGHT, ENTIRELY. AND I'M JUST NOT

44

1  SATISFIED THAT THERE'S -- THESE CASES ARE COMPLICATED BECAUSE

2 CLOUD DAMAGES WERE TRIED TO THE COURT SO THE ISSUE COULDN'T HAVE
3 ARISEN. AND IN THIS BIHUN CASE, THE ISSUE WAS DIFFERENT. THE

4 ONLY ONE WAS HORSFORD, WHICH IS WHERE | STARTED. | HAPPENED TO
5 PULL THAT ONE AND THE DAMAGES ISSUE WAS DEFINITELY TRIED TO THE
6 JURY IN THAT CASE.

7 IN THE BIHUN CASE, MANY ISSUES WENT UP ON APPEAL.

8 DAMAGES WERE TRIED TO THE JURY, AND THIS ISSUE WAS NOT RAISED.

9 AND YOU PROPERLY POINT OUT THAT THE FACT THAT IT WASN'T RAISED
10 DOESN'T MEAN THAT IT'S SETTLED LAW. IT JUST MEANS IT WASN'T

11 RAISED.

12 BUT YOU'RE NOT GIVING ME ANY -- I DON'T HAVE ANY CASE

13 LAW INTERPRETING THE CALIFORNIA STATUTE THAT SAYS THAT THESE
14 DAMAGES MUST BE TRIED TO THE COURT.

15 MR. VARTAIN: AND THAT'S WHY THE FEDERAL LAW IS

16 CONTROLLING AND THE COURT SHOULD LOOK AT THE FEDERAL LAW.

17 THE COURT: OKAY.

18 NOW, THAT WOULD BE NICE IF YOU GAVE ME ONE OF THE
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CASES TO LOOK AT, BUT | DIDN'T GET ONE CASE TO LOOK AT.

MR. VARTAIN: AND | APOLOGIZE, YOUR HONOR. THAT'S WHY
I'M ASKING FOR THIS TO BE BRIEFED SEPARATELY AND INDEPENDENT,
BECAUSE WE DIDN'T KNOW HOW YOU WANTED CASES. WE HADN'T BEEN
ASSIGNED TO YOU YET.

THE COURT: CALIFORNIA RULES OF COURT REQUIRE THAT ANY
NON-CALIFORNIA CASE BE PROVIDED.

MR. VARTAIN: THAT'S TRUE, AND | APOLOGIZE.

45

| WOULD LIKE TO REQUEST THE OPPORTUNITY TO BRIEF THE
ISSUE, YOUR HONOR. | THINK IT IS THE ONLY WAY TO PREVENT AN
ALMOST CERTAIN REVERSIBLE ERROR IN THIS CASES.

THE COURT: WELL, I'D LIKE YOU TO SHOW ME THAT CASE SO
| CAN RULE IN YOUR FAVOR, BUT RIGHT NOW YOU'RE GIVING ME
NOTHING.

MR. VARTAIN: IT WILL BE MULTIPLE FEDERAL CASES WHICH
WILL BE CONTROLLING OF THE ANALOGOUS PROVISIONS OF FEHA. AND
THE SUPREME COURT OF CALIFORNIA HAS INDICATED THAT THE TRIAL
COURT SHOULD FOLLOW FEDERAL COURTS WHERE ANALOGOUS PROVISIONS OF
STATUTE EXIST AND WHERE THERE IS NOT STATE LAW ON THE ISSUE, AND
THAT'S THIS CASE. AND THAT'S WHY | REQUEST THE OPPORTUNITY TO
FURTHER BRIEF THE MATTER.

THE COURT: WHICH MEANS YOU WANT ME TO SEND A JURY
PANEL HOME, THAT'S GOING TO BE COMING IN?

MR. VARTAIN: NO. | HAVE A SUGGESTION, YOUR HONOR.
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THE COURT: YES. OKAY.

MR. VARTAIN: AND | STARTED THE SUGGESTION BEFORE.

THE COURT: OKAY.

MR. VARTAIN: MAYBE IT IS THAT WE TAKE THIS ISSUE UP.
WE DON'T RESTRICT THE PLAINTIFF FROM MAKING HIS STATEMENT ABOUT
WHATEVER HE WANTS TO SAY, THE $900,000. PLAINTIFF COULD SERVE
PROOF ON. WE'LL SEE WHAT SHE SAYS ABOUT SHE WANTS TO GO BACK;
SHE DOESN'T WANT TO GO BACK. IT'S FEASIBLE TO GO BACK; IT'S
NOT. WE'LL SEE WHAT THE PROOF IS OF HER POSITION THERE, AND

BEFORE THE MATTER GOES TO THE JURY THIS IS RESOLVED THROUGH JURY

46

INSTRUCTIONS AND THROUGH -- SO FOR EXAMPLE --

THE COURT: OKAY. WELL --

MR. VARTAIN: -- THE ECONOMIST TESTIFIES. | GUESS |
HAVE SOME PREJUDICIAL IMPACT FROM THE ECONOMIST TESTIFIES ABOUT
THE BIG DAMAGES. BUT I DIDN'T CITE YOU THE FEDERAL CASES, AND |
DEPRIVED YOU OF THE OPPORTUNITY TO SEE THAT. AND | APOLOGIZE,
BUT THAT WOULD BE THE FAIR RESOLUTION, | THINK, YOUR HONOR.

THE COURT: ALL RIGHT.

MR. VARTAIN: I WOULD LIKE TO DEFER THAT FOR OTHER
MOTION.

THE COURT: THAT'S A VERY GOOD SUGGESTION.

MR. LEBOWITZ: 1 WOULD LIKE TO -- JUST ONE QUICK THING
ISTO LOOK AT -- AND IT'S CALIFORNIA CACCI JURY INSTRUCTION 2433

ENTITLED "WRONGFUL DISCHARGE IN VIOLATION OF PUBLIC POLICY
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DAMAGES" --

MR. VARTAIN: THAT'S NOT --

MR. LEBOWITZ: -- WHICH IS ONE OF THE CLAIMS THAT WE
HAVE IN THIS CASE. THE JURY INSTRUCTION DESCRIBES WHAT DAMAGES
THE JURY IS SUPPOSED TO CONSIDER: NUMBER ONE IS THE AMOUNT OF
BACK PAY; NUMBER TWO IS THE PRESENT CASH VALUE OF ANY FUTURE
WAGES AND BENEFITS YOU WOULD HAVE EARNED. THAT'S RIGHT THERE IN
FRONT OF THE JURY.

THE COURT: YEAH.

MR. VARTAIN: BUT THAT, AGAIN, YOUR HONOR, IS WHERE
THE PLAINTIFF HAS BEEN INJURED AND IS NOT ABLE TO WORK. IT IS

NOT WHERE THE PERSON'S -- WHERE IT'S AN ALTERNATIVE TO

47

REINSTATEMENT. THERE'S MANY EMPLOYMENT CASES WHERE THE
DEVASTATION FROM THE DISCRIMINATION --

THE COURT: THAT'S NOT WHAT THIS SAYS. THIS SAYS
"WRONGFUL DISCHARGE IN VIOLATION OF PUBLIC POLICY." IT'S
TALKING ABOUT IF YOU FIND THAT DEFENDANT DISCHARGED OR
CONSTRUCTIVELY DISCHARGED PLAINTIFF IN VIOLATION OF PUBLIC
POLICY, THEN YOU MUST DECIDE THE AMOUNT OF DAMAGES PLAINTIFF HAS
PROVEN SHE'S ENTITLED TO RECOVER, IF ANY. TO MAKE THAT DECISION
YOU MUST: ONE, DECIDE THE AMOUNT PLAINTIFF WOULD HAVE EARNED UP
TO TODAY; TWO, ADD PRESENT CASH VALUE OF ANY FUTURE WAGES SHE
WOULD HAVE EARNED FOR THE LENGTH OF TIME THE EMPLOYMENT WAS

REASONABLY CERTAIN TO CONTINUE, AND THEN ADD DAMAGES FOR
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EMOTIONAL DISTRESS.

MR. VARTAIN: AS | SAID, YOUR HONOR, THAT IS THAT
ISSUE | RAISED BEFORE.

THE COURT: ARE YOU SUGGESTING THE JURY INSTRUCTION
MISSTATES THE LAW?

MR. VARTAIN: NO, I'M NOT. I'M SUGGESTING THAT IT
DOESN'T COVER -- IT WILL NOT APPLY TO THE FACTS OF THIS CASE
WHERE REINSTATEMENT UNDER FEHA IS THE REMEDY; THEREFORE, THEY
WILL NOT BE ABLE TO GIVE -- YOU WILL NOT BE ABLE TO GIVE THAT
INSTRUCTION IF, IN FACT, APPROPRIATE REMEDY FOR THE FEHA
VIOLATION IS REINSTATEMENT.

MR. LEBOWITZ: YOUR HONOR, REALLY WHAT HE'S TALKING
ABOUT HERE AND HIS ENTIRE ARGUMENT IS ABOUT -- REALLY IT'S ABOUT

MITIGATION, AND IT'S ABOUT THE LEVEL OF DAMAGES THAT WE WILL BE

48

ABLE TO PROVE TO THE JURY, A MATTER IN DISPUTE FOR THE JURY.
AND REALLY IT'S A MATTER OF WHETHER IT'S, UNDER THE FORD MOTOR
COMPANY CASE, WHERE THERE WAS A BONA FIDE OFFER OF
REINSTATEMENT. AND OUR EVIDENCE THAT WE WILL PUT ON IS THAT IT
WAS NOT SO IT WAS REJECTED AND, THEREFORE, IT SHOULD NOT CUT OFF
HER DAMAGES.

THAT'S WHAT THE DISPUTE -- THAT'S WHAT THE EVIDENCE
GOES TO. IT HAS NOTHING TO DO WITH THE EQUITABLE REMEDY OF
REINSTATEMENT.

MR. VARTAIN: IF THAT MATTER --

blough1.TXT[2/2/2015 8:31:22 AM]



11 MAY | RESPOND, YOUR HONOR?

12 THE COURT: IN THE USE NOTES FOR THE JURY INSTRUCTION

13 2407, THEY TALK ABOUT THE INSTRUCTION ON MITIGATION.

14 MR. VARTAIN: I'M NOT -- MITIGATION IS AN AFFIRMATIVE

15 DEFENSE, YOUR HONOR. I'M NOT ON THE AFFIRMATIVE DEFENSES.

16 THE COURT: | KNOW.

17 MR. VARTAIN: I'M ON THE ELEMENTS OF THE CASE, AND I'M

18 SAYING THAT THERE WAS NO FRONT PAY ABSENT THE EQUITABLE JUDGMENT
19 OF THE COURT.

20 THE COURT: YOU KNOW WHAT | GUESS ISA LITTLE

21 TROUBLING TO ME, IN YOUR PAPERS YOU SUGGEST THAT WHAT WAS

22  OFFERED TO PROFESSOR BLOUGH WAS HALF-TIME WORK FOR ONE YEAR.
23 AND I THINK THERE'S A QUESTION AS TO WHETHER HALF-TIME WORK FOR

24  ONE YEAR IS THE SAME AS FULL-TIME WORK ON A SIX-YEAR CONTRACT.

25 MR. LEBOWITZ: CORRECT.
26 THE COURT: SO IS IT EVEN SUBSTANTIALLY SIMILAR? |
49

1 BELIEVEIT IS HER ARGUMENT THAT THAT WAS NOT AN OFFER OF HER JOB
2 BACK, AND SHE REFUSED IT IN LIEU -- AND CHOSE TO PURSUE THIS

3  ACTION AGAINST THE COLLEGE. THERE'S NEVER BEEN -- IN THE PAPERS

4  YOU PRESENTED TO ME -- ANY OFFER BY THE COLLEGE TO OFFER HER THE
5 SIX-YEAR CONTRACT AT FULL-TIME THAT SHE WAS SEEKING AT THE TIME
6 THISENTIRE MATTER CAME UP.

7 MR. LEBOWITZ: OR ANY FULL-TIME WORK AT ALL.

8 THE COURT: OR ANY FULL-TIME.
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MR. VARTAIN: OKAY. NOW CAN | RESPOND?

THE COURT: GO AHEAD.

MR. VARTAIN: ACTUALLY, THE DOCTOR RELEASED HER TO
HALF-TIME WORK, WHICH IS ON THE DOCTOR'S ORDER WHY THE COLLEGE
ONLY OFFERED THE -- ONLY OFFERED HALF --

THE COURT: THAT'S DISPUTED, | THINK.

MR. LEBOWITZ: YEAH.

MR. VARTAIN: THAT'S DISPUTED. BUT THE OFFER LETTER
SAID, "YOU WILL BE EVALUATED FOR YOUR SIX-YEAR CONTRACT IN THE
COMING YEAR. IF YOUR TEACHING IS GOOD, YOU WILL GET THE
SIX-YEAR CONTRACT." THE EVALUATION HADN'T BEEN COMPLETED
BECAUSE SHE HAD GONE ON MEDICAL LEAVE. SO IT ACTUALLY PUT HER
BACK IN THE STATUS QUO ANTE, SHE HAD NEVER BEEN APPROVED FOR
THAT CONTRACT. SO WE WOULD SAY BUT FOR THAT HALF-TIME, WHICH
WAS A MEDICAL LIMITATION, IT WAS EQUIVALENT EMPLOYMENT.

THE COURT: SO YOU'RE SUGGESTING MITIGATION PERTAINS
TO WORK OUTSIDE OF THE FORMER EMPLOYER'S DOMAIN.

MR. VARTAIN: IT COULD BE ARGUED BOTH. THE LAW IN

50

MITIGATION SAYS ANY OTHER EMPLOYMENT REASONABLY AVAILABLE, AND
IT DOESN'T EVEN REQUIRE FULL-TIME EMPLOYMENT.

THE COURT: SURE.

MR. VARTAIN: IT JUST SAYS "COMPARABLE."

THE COURT: WELL, HALF-TIME EMPLOYMENT MIGHT MITIGATE

BY 50 PERCENT THE AMOUNT. SURE.
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MR. VARTAIN: THAT'S WHY I'M SAYING -- I'M NOT ON THE
MITIGATION DAMAGES. THAT'S MY AFFIRMATIVE DEFENSE. I'M TALKING
ABOUT THE PLAINTIFF'S CASE HERE.

THE COURT: YOU KNOW, MR. LEBOWITZ -- AND, AGAIN,

MAYBE I'M GETTING TOO FAR INTO THE EVIDENCE THAT YOU WILL BE
PRESENTING -- IS YOUR CLIENT ARGUING THAT SHE'S UNABLE TO GO
BACK?

MR. LEBOWITZ: NO. WE ARE ARGUING THAT THE OFFER THAT
WAS MADE WAS --

THE COURT: THAT, | UNDERSTAND.

MR. LEBOWITZ: -- IN BAD FAITH AND WAS BOGUS, AND THAT
THERE HAS NEVER BEEN A SUBSEQUENT OFFER TO GO BACK TO WORK.
THERE HAS NEVER BEEN A SUBSEQUENT OFFER. AND THE UNDERPINNINGS
OF WHAT THEY CALL THE STATUS QUO IS THE OUTCOME OF UNLAWFUL
ACTIONS. THE MEDICAL EXAM WAS UNLAWFUL; THE ORIGINAL
TERMINATION WAS UNLAWFUL; THE SUBSEQUENT TERMINATION WAS
UNLAWFUL. THEY'RE SAYING THAT ALL OF THOSE ARE THE BASIS FOR
THEIR --

THE COURT: | KNOW THAT. BUT FRONT PAY PRESUMES THAT

SHE CANNOT GO BACK TO HER FORMER POSITION FOR A VARIETY OF

51

REASONS.
MR. LEBOWITZ: THERE'S BEEN NO OFFER -- | MEAN --
MR. VARTAIN: THE COURT AWARDS REINSTATEMENT.

MR. LEBOWITZ: -- IF | COULD FINISH, PLEASE.

blough1.TXT[2/2/2015 8:31:22 AM]



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

MR. VARTAIN: | APOLOGIZE.

MR. LEBOWITZ: THE QUESTION -- THE TESTIMONY THAT SHE
WILL GIVE IS THAT SHE WAS OFFERED THIS JOB, AND SHE WROTE A
COMPREHENSIVE E-MAIL BACK TO THE COLLEGE EXPLAINING WHY THIS
OFFER OF REEMPLOYMENT --

THE COURT: OKAY. BUT WHAT IF THE COLLEGE PRESIDENT
TAKES THE WITNESS STAND AND SAYS SHE CAN COME BACK TOMORROW
FULL-TIME? WHAT IF YOU GET THAT TESTIMONY? THEN WE'RE DONE ON
FRONT PAY, AS A MATTER OF EVIDENTIARY --

MR. LEBOWITZ: WE GET TO EXAMINE THE GOOD FAITH OF
THAT OFFER UNDER FORD MOTOR COMPANY. WE GET TO DECIDE -- THE
JURY GETS TO DECIDE WHETHER THAT'S JUST COMING IN 11TH HOUR
TRYING TO CURRY FAVOR AND CUT OFF DAMAGES WHEN, IN FACT, IT'S
NOT MADE IN GOOD FAITH AND IT'S JUST FOR SHOW FOR THE JURY.
THAT'S AJURY QUESTION.

MR. VARTAIN: | THINK THAT --

MR. LEBOWITZ: THAT'S NOTHING BUT DISPUTED EVIDENCE
THAT THE JURY GETS TO WEIGH.

MR. VARTAIN: | THINK I COULD HELP THE COURT WITH ONE
THING, YOUR HONOR. EVEN IF THE COLLEGE HAD NOT MADE THIS
OFFER THAT'S DISPUTED, WHETHER IT WAS CONTRACT -- BUT WE'RE

SITTING HERE, THE COLLEGE DIDN'T MAKE AN OFFER BECAUSE THE

52

DOCTOR SAID SHE COULDN'T GO BACK. SHE'S CONTESTING. WE DON'T

HAVE THAT ISSUE. THE MOTION IN LIMINE WOULD BE EQUALLY
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MERITORIOUS BECAUSE IT WOULD STILL BE THE QUESTION IS, WOULD
REINSTATEMENT ORDER FROM THE COURT BE A FEASIBLE THING TO DO?
IF SHE'S WILLING TO -- IF SHE'S ABLE TO COME BACK AND
THE COLLEGE WOULD COMPLY IN GOOD FAITH WITH THE ORDER AND
THERE'S NO UNDERLYING HOSTILITY, AS THESE CASES TALK ABOUT, YOU
WOULD STILL BE IN THE POSITION WHERE NO FRONT PAY WOULD BE
ALLOWABLE. IT'S IRRELEVANT TO THE QUESTION ABOUT THE --
THE COURT: IF I WERE TO AGREE WITH YOUR POSITION,
THIS WOULD REQUIRE A BIFURCATION OF ISSUES. IS THAT CORRECT?
THAT THE CASE WOULD BE TRIED TO THE JURY. PERHAPS CERTAIN
EVIDENCE WOULD BE EXCLUDED FROM THE JURY. IT WOULD THEN BE
PRESENTED TO THE COURT ON THE ISSUE OF REINSTATEMENT.
LET ME ASK YOU, BECAUSE I'M NOT SITTING ON THE GREEN
WITH YOU. I'M TRYING TO UNDERSTAND IT.
MR. VARTAIN: YEAH.
THE COURT: IF THE COURT WERE TO DETERMINE THAT
PROFESSOR BLOUGH COULD NOT -- REINSTATEMENT WAS NOT VIABLE, THEN
UNDER YOUR POSITION HOW IS THE ISSUE OF FRONT PAY THEN DECIDED?
DO YOU BRING ANOTHER JURY IN? IS IT JUST THE WHOLE -- BECAUSE
EQUITY AND DAMAGES ARE GENERALLY TWO DIFFERENT THINGS. THE
AMOUNT OF DAMAGES SHOULD NORMALLY NOT BE DECIDED BY THE COURT.
MR. VARTAIN: EXCEPT WHERE THE DAMAGES ARE THE
ALTERNATIVE TO THE EQUITABLE REMEDY, AND THAT'S CLEAR IN THESE

CASES.

53
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1 THE COURT: IT IS CLEAR. OKAY.

2 MR. VARTAIN: SO WHAT I'D SAY IS, FROM A PRACTICAL

3  POINT OF VIEW, WHAT MAY BE THE SOLUTION IS, YOUR HONOR -- AND IT

4  MAY BE IN THE SPECIAL VERDICT FIGURING THIS OUT -- THAT IF THE

5 JURY WERE TO FIND A WRONGFUL DISCHARGE UNDER FEHA IN YOUR

6 SPECIAL VERDICT, THE COURT WOULD DETERMINE -- AND PROBABLY ALONG
7  THE WAY WE WOULD BE CREATING THE RECORD TO ENABLE THE COURT IN
8 ITSEQUITABLE DISCRETION TO DETERMINE IF REINSTATEMENT MEETS THE
9 EQUITABLE CIRCUMSTANCES. THERE'S NOT SO MUCH HOSTILITY; THERE

10 AREPOSITIONS THERE. THERE'S NO -- THERE IS A POSITION THERE.

11 IF THE COURT SAYS, "YES. I'M GOING TO ORDER

12 REINSTATEMENT," THEN THERE WOULDN'T BE NO FRONT-PAY ISSUE TO GO
13 BACK TO THE JURY. IF SHE DIDN'T TAKE THE OFFER, THAT'S TOO BAD.

14 IF THE COURT DECIDES -- IF THE COURT SAYS, "NO. | THINK THERE

15 IS"--"I DO NOT AGREE THAT REINSTATEMENT IS FEASIBLE, BASED ON

16 THE LEGAL" -- YOU KNOW, THE COURT, THEN YOU WOULD HAVE A

17  FRONT-PAY ISSUE FOR THE JURY.

18 THE COURT: WELL, | THINK I'M GOING TO TAKE YOU UP ON

19 YOUR OFFER TO PROCEED, TO NOT RESTRICT PLAINTIFF IN YOUR OPENING
20 STATEMENTS AND THE PRESENTATION OF YOUR EVIDENCE WHILE THIS

21  ISSUE IS BEING FURTHER BRIEFED AND | DECIDE IT. | WILL TAKE

22 FURTHER BRIEFING. I'M INTERESTED IN THE NARROW ISSUE OF WHETHER
23  THE ISSUE OF REINSTATEMENT VERSUS FRONT PAY IS ONLY TO BE
24 DETERMINED BY THE COURT SITTING AS A COURT OF EQUITY, AS OPPOSED
25 TO AJURY.

26 | WOULD, THEN, WANT TO KNOW IF THE COURT, UNDER YOUR

54
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THEORY, MR. VARTAIN, MUST DECIDE WHETHER OR NOT REINSTATEMENT IS
AVAILABLE. IF REINSTATEMENT IS NOT AVAILABLE, HOW IS THE ISSUE

OF FRONT-PAY DAMAGES THEN DETERMINED WHEN THE COURT HAS MADE AN
EQUITABLE DETERMINATION? BECAUSE WE'RE GOING TO HAVE ONE JURY

IN THIS CASE, AND IT MAY BE THAT THE JURY CAN PROVIDE TO THE

COURT THE ANSWER TO SPECIAL INTERROGATORIES TO THE JURY ON THE
FACTUAL ISSUES.

| ALWAYS, AS A COURT OF EQUITY, HAVE THE RIGHT TO DO
THAT, | BELIEVE. YOU CAN TELL ME OTHERWISE. AND THEN THE ISSUE
IS, IF IT WERE TO BE BIFURCATED, IS THE EVIDENCE OF FRONT PAY,

ONE PRESUMES, IS ONE ECONOMIST WHO TALKS FOR TEN MINUTES --

MR. LEBOWITZ: CORRECT.

THE COURT: -- AND GIVES THE CRUNCHED NUMBER THAT YOU,
THEN, HAVE ANOTHER -- I MEAN, THIS IS VERY STRAIGHTFORWARD
STUFF.

MR. VARTAIN: |1 DO AGREE.

THE COURT: AND WE'RE BIFURCATING ON PUNITIVE DAMAGES
ANYWAY, THAT WE MAY BE CHOPPING UP THIS CASE IN WAYS THAT I NEED
TO UNDERSTAND. | KNOW THE PLAINTIFF DISAGREES WITH THIS. |
JUST WANT TO -- IF | START PICKING A JURY --

MR. LEBOWITZ: | UNDERSTAND.

THE COURT: -- 1 HAVE TO KNOW HOW LONG THE CASE MAY
TAKE. I NEED TO KNOW WHAT MY JOB IS, AS OPPOSED TO THE JURY'S.

BUT I'M NOT MAKING ANY OF THESE DECISIONS. | HAVE TO SAY THAT

IT'S APERPLEXING SITUATION WHERE YOU SUGGEST THAT OTHER DEFENSE
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26 LAWYERS IN EMPLOYMENT CASES HAVE SIMPLY WAIVED THIS ISSUE, AND
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1 THAT'S WHY WE'RE NOT FINDING ANY CALIFORNIA CASE LAW ON IT.
2 MR. VARTAIN: CAN | AMPLIFY WHAT | MEANT WHEN | SAID

3 THAT, YOUR HONOR?

4 MOST OFTEN, THE EMPLOYER DOESN'T WANT THE EMPLOYEE

5 BACK.

6 THE COURT: | SEE.

7 MR. VARTAIN: THERE'S ANIMOSITY.

8 THE COURT: | SEE.

9 MR. VARTAIN: YOU KNOW, WHERE THEY WERE FIRED FOR, YOU

10 KNOW -- AND THIS IS NOT THIS CASE. SO YOU DON'T HAVE THE CASE

11  WHERE --

12 THE COURT: OF COURSE, | DON'T EVEN KNOW IF THIS ISN'T

13 THE CASE WHERE PROFESSOR BLOUGH WOULDN'T LIKE TO COME BACK UNDER
14  THE CIRCUMSTANCES SHE APPLIED FOR, SHE THOUGHT A NEW SIX-YEAR,

15 FULL-TIME CONTRACT.

16 MR. LEBOWITZ: ABSOLUTELY, YOUR HONOR.

17 THE COURT: WENT THROUGH THE PROCESS, AT LEAST AT TWO

18 LEVELS OF GETTING GREEN LIGHTS -- NOT BY PEOPLE WHO COULD GIVE

19 HER THE CONTRACT, BUT SHE DID GET RECOMMENDATIONS. AND THEN THE
20 BOTTOM FELL OUT AND THIS CASE ENSUED. SO, OF COURSE, IT RAISES

21 THE ISSUE TO ME IS THAT MAYBE SHE WANTS HER JOB BACK. AND I'M

22 NOT ASKING FOR AN ANSWER ON THAT, BUT SHE DOES NEED TO CONSIDER

23 THAT.
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MR. LEBOWITZ: THERE'S SO MANY THINGS TO DEAL WITH,
BUT I'LL FILE A -- I'LL TAKE YOUR HONOR'S APPROACH HERE. WE'LL

WAIT.
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THE COURT: | WILL DEFER RULING ON DEFENDANT'S IN
LIMINE NO. 2. | WILL NOT RESTRICT PLAINTIFF IN ANY STATEMENTS
TO BE MADE TO THE JURY. PLAINTIFF MAY PROCEED PRESUMING THAT
THE ISSUE WILL BE TRIED TO THE JURY, AND THERE WILL BE NO
OBJECTIONS PRIOR TO MY RULING ON THE BASIS THAT THAT IS AN ISSUE
ONLY TO BE TRIED TO THE COURT. WE WILL INSTRUCT THE JURY TO
DISREGARD CERTAIN EVIDENCE, AS NEED BE. IT WOULD BE MY HOPE
THAT BY THE END OF THE WEEK THAT THIS ISSUE IS RESOLVED BEFORE
WE GET TOO FAR ALONG.

MR. LEBOWITZ: THAT WAS MY QUESTION, YOUR HONOR. IF
WE COULD HAVE A BRIEFING SCHEDULE ON THIS BECAUSE WE DON'T KNOW
HOW TO --

THE COURT: | UNDERSTAND MR. VARTAIN WILL HAVE A BRIEF
IN MY HANDS TOMORROW. | PRESUME HIS OFFICE IS WORKING ON IT AS
WE SPEAK -- OR WILL BE.

MR. VARTAIN: BUT YOUR HONOR IS SMILING AS SHE SAYS
THAT. MAY | COME BACK AFTER LUNCH AND SEE WHO'S THERE AND WHO
CAN -- WE WILL PUT IT ON THE TOP OF THE FRONT BURNER AND --

THE COURT: THAT'S FINE.

MR. VARTAIN: BUT COULD I COMMIT AFTER LUNCH TO THE

BRIEF?
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THE COURT: ABSOLUTELY. WE WILL RETURN TO THAT.

LET'S SEE IF WE CAN, THEN, MOVE ON JUST A LITTLE BIT
MORE.

IN LIMINE MOTION NO. 3 IS TO EXCLUDE INADMISSIBLE

HEARSAY EVIDENCE OF OUT-OF-COURT OPINIONS OF TREATING MEDICAL
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PROVIDERS, AND THERE WAS A LIST OF FIVE DOCUMENTS. IN THE
OPPOSITION PLAINTIFF ARGUES THAT THESE DOCTORS WILL TESTIFY,
WITH THE EXCEPTION OF DR. MARCUS, WHO IS GRAVELY ILL HIMSELF.
AS TO -- WELL, I'M NOT GOING TO ADMIT INADMISSIBLE HEARSAY, AND
| DON'T THINK ANYONE IS SUGGESTING THAT. I'M WONDERING IF |
DON'T NEED TO WAIT AND MAKE RULINGS AS EVIDENCE IS PROFFERED AND
EVALUATED.

MR. VARTAIN: YOU KNOW, WHEN | SAW THE PLAINTIFF'S
WITNESS LIST, INSOFAR AS THEY'RE NOT CALLING -- MY FEAR WAS THAT
THE INADMISSIBLE EVIDENCE WOULD COME IN THROUGH THE PLAINTIFF.
I'M NOT FEARFUL THAT IT WILL COME IN THROUGH THE DOCTORS;
OBVIOUSLY, IT'S NOT HEARSAY IF THEY'RE ON THE WITNESS STAND.

THE COURT: EXACTLY.

MR. VARTAIN: BUT IF SHE'S NOT GOING TO TESTIFY UNTIL
AFTER THE DOCTORS, THEN | THINK YOU -- AND THEN WE CAN TAKE THIS
MOTION IN LIMINE UP BEFORE SHE TESTIFIES. SO | DON'T WANT HER
GIVING HEARSAY TESTIMONY, BUT YOU'LL HAVE A BETTER --

THE COURT: YEAH.

MR. VARTAIN, THERE ARE WAYS THAT SOME OF THIS
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INFORMATION COULD BE ADMISSIBLE FOR NON-HEARSAY PURPOSES. FOR
EXAMPLE, PROFESSOR BLOUGH CAN TESTIFY, "I BELIEVED | WAS CAPABLE
OF RETURNING TO WORK BECAUSE MY DOCTOR TOLD ME," BLAH, BLAH,
BLAH. IT'SNOT OFFERED FOR THE TRUTH OF WHAT THE DOCTOR TOLD
OFFERED, BUT FOR THE FOUNDATION OF THE BELIEF THAT SHE HAD.

NOW, | DON'T KNOW WHAT SHE'S OFFERING IT FOR. THE

NON-HEARSAY PURPOSE CONTINUES TO HAVE TO BE RELEVANT TO THE

58

MATTERS BEFORE THE COURT, AND HER BELIEF SHE WAS READY TO COME
BACK TO WORK MAY NOT BE A RELEVANT MATTER FOR THE JURY TO
CONSIDER. BUT I THINK WE NEED TO DEFER RULING --

MR. VARTAIN: | THINK YOU DO.

THE COURT: -- ON THIS.

MR. VARTAIN: | WOULD LIKE TO ASK YOU TO DEFER RULING.

THE COURT: OKAY.

MR. VARTAIN: AS LONG AS PLAINTIFF IS GOING TO DEFER

CALLING PLAINTIFF UNTIL AFTER THE DOCTORS ARE CALLED, | THINKIT
WILL SORT ITSELF OUT.

THE COURT: | THINK IT WILL.

AND, MR. LEBOWITZ, YOU NEED TO BE READY TO EXPLAIN THE
NON-HEARSAY PURPOSE OF THE INFORMATION. | WOULD APPRECIATE IT,
TO THE EXTENT THAT YOU CAN, THAT BEFORE THE WITNESS TESTIFIES
THAT YOU ADDRESS THESE ISSUES TO THE COURT, SO THAT WE DON'T
HAVE TO HAVE A JURY SITTING, WAITING OUT IN THE HALLWAY QUESTION

AFTER QUESTION. BUT I'M NOT GOING TO RULE ON THIS NOW. I'M
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18 GOING TO LET YOU SEE HOW IT GOES WITH YOUR DOCTORS AND HOW
19 YOU'RE GOING TO ASK THE QUESTIONS.

20 MR. LEBOWITZ: AND, AS WE SAID IN OUR OPPOSITION, YOUR

21  HONOR, IT GOES TO SEVERAL DIFFERENT ISSUES IN THE CASE. IT DOES
22 GO TO HER STATE OF MIND AND ALSO TO OUR FAILURE TO PREVENT

23  DISCRIMINATION CAUSE OF ACTION.

24 THE COURT: IT MAY WELL, AND YOU HAVE TO OFFER A

25 NON-HEARSAY PURPOSE FOR ADMITTING IT. THE TRUTH OF WHAT THE

26 DOCTORS' OPINIONS ARE, IT'S NOT GOING TO COME IN FOR, EXCEPT
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1 THROUGH THE DOCTOR.
2 MR. LEBOWITZ: SURE.
3 THE COURT: AND THAT'S WHAT THE MOTION ADDRESSES.
4 ALL RIGHT. THE FOURTH MOTION IS TO LIMIT PLAINTIFF

5 FROM CERTAIN QUESTIONING OF DR. MISSETT.

6 MR. LEBOWITZ: IF I MAY, YOUR HONOR? THIS WAS A

7  LATE-SERVED MOTION. ON SUNDAY EVENING, ABOUT 5:00 O'CLOCK IS

8 WHEN WE RECEIVED THIS MOTION, SO WE DID NOT HAVE A WRITTEN

9 OPPOSITIONTOIT.

10 MR. VARTAIN: AND | COULD EXPLAIN WHY THAT IS.

11 MR. LEBOWITZ: REGARDLESS OF WHY THAT IS, I'M

12 EXPLAINING WHY YOU DON'T HAVE ANY WRITTEN OPPOSITION IN FRONT OF
13 YOU.

14 THE COURT: | WAS A LITTLE CONFUSED BY IT.

15 MR. LEBOWITZ: WE DO OPPOSE THE MOTION.
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THE COURT: THIS HAD TO DO WITH THE SINGLE ISSUE OF
CROSS-EXAMINATION OF DR. MISSETT ON HIS OTHER WORK FOR
UNIVERSITIES IN GENERAL, NOT TO MENLO COLLEGE. | WAS TRYING TO
UNDERSTAND WHAT YOU WERE PROVIDING TO ME. | GATHER THAT THE
EXHIBIT 38 PERTAINED TO WORK HE DID FOR SOME OTHER UNIVERSITY.

MR. VARTAIN: IT ISPERTAINING TO WORK THAT HE --
WHERE HE WAS AN EXPERT WITNESS IN THE SUPERIOR COURT RETAINED BY
MY LAW FIRM FOR ANOTHER UNIVERSITY.

THE COURT: OKAY.

NOW, TYPICALLY, MR. VARTAIN, I, DAY-IN AND DAY-OUT

HEAR EXPERTS CROSS-EXAMINED: "ISN'T IT TRUE YOU ONLY TESTIFY
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FOR THE DEFENSE?" "ISN'T IT TRUE YOU'VE ONLY TESTIFIED FOR THE
DISTRICT ATTORNEY," THAT DR. MISSETT DOES FORENSIC WORK IN
CRIMINAL CASES, "AND YOU'VE DONE THAT A THOUSAND TIMES AND
YOU'VE NEVER TESTIFIED." THAT SHOWS BIAS.

MR. VARTAIN: | DON'T HAVE A PROBLEM WITH THAT.

THE COURT: OKAY.

MR. VARTAIN: AND | DON'T EVEN HAVE A PROBLEM WITH THE
UNIVERSITY. YOU KNOW, "HOW MUCH WORK DO YOU DO FOR" --

THE COURT: OKAY.

MR. VARTAIN: | HAVE THE PROBLEM WHERE COUNSEL IS
TRYING TO IMPLICATE -- I'M THE COUNSEL OF RECORD HERE IN FRONT
OF THE JURY. HE IS GOING TO USE MY NAME IN FRONT OF THE JURY ON

A CASE WHERE DR. MISSETT WAS RETAINED BY MENLO COLLEGE, NOT BY
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14  ME. AND HE WAS RETAINED IN 2003 FOR MS. BLOUGH, LONG BEFORE
15 THISOTHER CASE. IT COULD REALLY CONFUSE THE JURY AND PREJUDICE

16 THEM AGAINST ME, IF HE GETS TO USE --

17 THE COURT: | NEED TO KNOW WHAT YOU WERE PLANNING TO
18 DO.
19 MR. LEBOWITZ: LET ME EXPLAIN THE VARIOUS ASPECTS THAT

20 THIS IS RELEVANT.

21 WHAT THE DOCUMENT SHOWS -- LET ME FIRST EXPLAIN WHAT

22 1T SHOWS -- IS THAT CONTEMPORANEOUSLY TO DR. MISSETT PERFORMING
23 THE ALLEGED INDEPENDENT MEDICAL EXAM OF MY CLIENT, WHERE THE
24  COLLEGE IS BEING REPRESENTED BY MR. VARTAIN'S OFFICE,

25 CONTEMPORANEOUSLY WITH THAT DR. MISSETT IS BEING PAID $20,000 TO

26  WORK ALONGSIDE MR. VARTAIN IN ANOTHER CASE TO PROVIDE TESTIMONY
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1  TO SUPPORT, OBVIOUSLY, HIS CLIENT. NOW THAT --

2 MR. VARTAIN: SO THE ONLY LINKAGE --

3 MR. LEBOWITZ: CAN | FINISH?

4 THE COURT: HOLD ON. LET ME HEAR THIS.

5 MR. LEBOWITZ: THANK YOU.

6 AND SO THERE'S A CENTRAL ISSUE OF INDEPENDENT AND THE

7 IDEA OF WHETHER OR NOT DR. MISSETT'S OPINIONS WERE IN ANY WAY

8 INFLUENCED OR DIRECTED BY THE COLLEGE OR ANY OF ITS

9 REPRESENTATIVES. NOW, YOU ADD THAT TO THE OTHER DOCUMENTARY
10 EVIDENCE THAT SHOWS BEFORE THIS LAWSUIT WAS FILED, MR. VARTAIN

11  WAS FAXING DIRECTLY TO DR. MISSETT INFORMATION ABOUT OUR CLAIMS
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SO OUR INITIAL LETTER THAT WE SENT TO THE COLLEGE, OUR
INTRODUCTORY LETTER, VERY BRIEF, "WE REPRESENT PROFESSOR BLOUGH.
WE BELIEVE THERE'RE SOME ISSUES THAT NEED TO BE WORKED OUT.

LET'S TALK ABOUT MEDIATION, SOMETHING ELSE." MR. VARTAIN FAXED
THAT DIRECTLY TO DR. MISSETT. SUBSEQUENT TO THAT, DR. MISSETT

THEN PERFORMED A SUBSEQUENT EVALUATION OF MY CLIENT, AT WHICH
TIME HE SUDDENLY REVERSED COURSE AT LEAST HALFWAY AS HIS
DECISION EARLIER IN THE CASES AND HAS A DIFFERENT OPINION.
SUDDENLY, EVEN THOUGH ALL THE INFORMATION IS EXACTLY THE SAME AS
EARLIER.

NOW, THIS IS ALSO INFORMATION THAT | ASKED
DR. REYNOLDS, THEIR RETAINED EXPERT, IN HIS DEPOSITION, A WEEK
AGO MONDAY WAS WHEN HE WAS PRODUCED. | ASKED HIM, "WERE YOU

AWARE WHEN YOU RENDERED AN OPINION" -- PART OF THE OPINION THAT
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DR. REYNOLDS RENDERED WAS THAT DR. MISSETT WAS INDEPENDENT IN
HIS EVALUATION.

AND | ASKED DR. REYNOLDS -- | SAID, "DR. REYNOLDS,
WERE YOU AWARE THAT CONTEMPORANEOQOUS TO DR. MISSETT PERFORMING
THE EVALUATION THAT HE PERFORMED HERE, HE WAS EARNING $20,000
FOR EXPERT WORK RETAINED BY THE SAME LAW FIRM THAT WAS
REPRESENTING THE COLLEGE AT THE SAME TIME? WERE YOU AWARE OF
THAT INFORMATION?" AND HE SAID NO. | SAID, "NOW THAT YOU ARE

AWARE OF THAT INFORMATION, WOULD THAT INFLUENCE OR CHANGE YOUR
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10  OPINION IN ANY WAY?" AND HE SAID, "IT MIGHT."

11 MR. VARTAIN: NO. HE SAID "NOT NECESSARILY."

12 MR. LEBOWITZ: HE SAID, "IT MIGHT," AND HE HAD AN

13 EXPLANATION. AND HE STRUGGLED. | CAN TELL YOU. | WAS THERE;

14  MR. VARTAIN WAS NOT. HE STRUGGLED WITH THAT ANSWER. AND THAT
15 ISSOMETHING THAT I BELIEVE I'M ENTITLED TO CERTAINLY

16 CROSS-EXAMINE DR. REYNOLDS ON, BECAUSE HE OFFERED THE OPINION
17 THAT DR. MISSETT WAS INDEPENDENT. THEY'RE GOING TO USE THE WORD
18  "INDEPENDENT" 10,000 TIMES IN THIS TRIAL, AND I'M ENTITLED TO

19 ALLOW THE JURY TO UNDERSTAND THE FULL EXTENT OF THE

20 RELATIONSHIPS BETWEEN ALL THE PARTNERS AND PLAYERS IN THIS CASE.
21 MR. VARTAIN: | DIDN'T KNOW THAT THIS WAS GOING TO

22  HAPPEN UNTIL | GOT THE EXHIBIT THE DAY BEFORE TRIAL. HE'S NOW

23 MADE IT CLEAR THAT HE'S GOING TO MAKE ME THE LYNCHPIN IN THIS.

24 1 COULD NOT TRY THE CASE IN THIS CIRCUMSTANCE, YOUR HONOR.

25 THE COURT: WELL, | DON'T THINK THAT'S TRUE. | THINK

26  THIS HAPPENS ALL THE TIME THAT -- CAN WE DO IT IN TERMS OF
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1 YOUR-- WELL, IT'S YOUR LAW FIRM, SO THAT'S NOT GOING TO HELP.

2 MR. VARTAIN: THERE IS NO WAY. HE'S MENTIONED

3  VARTAIN. I'M GOING TO MOVE TO WITHDRAW -- AND THE OTHER THING,
4 YOUR HONOR, THIS IS LAST-MINUTE ANTICS.

5 THE COURT: THE PROBLEM IS THAT -- THE PROBLEM | HAVE

6 ISTHAT IF YOU HIRE THE SAME EXPERT -- YOU AS COUNSEL FOR A

7  PARTY -- THE SAME EXPERT FIVE TIMES EVERY YEAR, AND THAT EXPERT
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DERIVES A SIGNIFICANT PORTION OF HIS OR HER INCOME FROM WORKING
FOR YOU, THAT IS A LEGITIMATE AREA FOR THE JURY TO CONSIDER
WHETHER OR NOT THE EXPERT'S TESTIMONY IS BIASED.

MR. VARTAIN: AND | THOUGHT OF THAT IN MY MOTION
SUGGESTING THAT YOUR HONOR MAKE A PRELIMINARY DETERMINATION OF
THOSE, TO LET YOUR HONOR HEAR WHAT HIS TESTIMONY WOULD BE ON
THOSE ISSUES. THAT IS, YOU KNOW, HOW MUCH -- YOU KNOW, THE ONLY
TIME HE'S EVER SERVED AS AN EXPERT WORKING FOR MY LAW FIRM IS
THAT ONE CASE --

THE COURT: OKAY.

MR. VARTAIN: -- WHICH WAS A CASE FROM THE PREVIOUS
YEAR. THE INSURANCE COMPANY TOOK SIX MONTHS TO SEND --

THE COURT: AND IT WAS A DIFFERENT COLLEGE, CORRECT?

MR. VARTAIN: AND IT WAS A DIFFERENT UNIVERSITY. AND
I DID NOT -- | WASN'T EVEN INVOLVED WITH MENLO COLLEGE'S HIRING
OF HIM IN 2003.

THE COURT: IN FACT, YOUR LAW FIRM DID NOT HIRE
DR. MISSETT IN THIS CASE, CORRECT?

MR. VARTAIN: RIGHT. THE COLLEGE DID. SO THE

64

PRELIMINARY DETERMINATION WOULD NEED TO BE MADE BY YOUR HONOR AS
TO WHETHER THIS HAS -- I'M GOING TO MOVE TO WITHDRAW IF MY NAME

IS MENTIONED IN THIS CIRCUMSTANCE. | COULD NOT -- IT WOULD
COMPROMISE MY CREDIBILITY WITH THE JURY, AND THAT'S WHAT THE

ATTORNEY WANTS TO DO. THAT'S WHY | GOT THE EXHIBIT AT THE ENTH
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HOUR. HE DIDN'T ASK DR. MISSETT ABOUT ANY OF THIS IN HIS

DEPOSITION. | GOT SANDBAGGED BY IT. NOTHING WAS ASKED ABOUT

WORK FOR VARTAIN GROUP IN HIS DEPOSITION. NOTHING WAS ASKED

ABOUT WORK FOR THE UNIVERSITY.

THE COURT: WELL, LET ME --

MR. LEBOWITZ: YOUR HONOR, THIS IS A DOCUMENT
DR. MISSETT PRODUCED EIGHT MONTHS AGO. THIS IS A DOCUMENT FROM
DR. MISSETT'S FILE.

THE COURT: OKAY.

MR. LEBOWITZ: THIS IS NOT SOMETHING THAT A
SANDBAGGER -- THAT | FOUND SOMEWHERE MAGICALLY. THIS IS
SOMETHING THAT'S BEEN IN THE CASE SINCE LAST SUMMER.

MR. VARTAIN: NO. YOU SUED HIM. YOU PROPOUNDED A
REQUEST FOR PRODUCTION, OF WHICH | HAD NO RIGHT TO OBJECT
BECAUSE YOU PROPOUNDED ON HIM FOR ALL HIS INVOICES TO VARTAIN
LAW GROUP. HE GOT ONE INVOICE FOR HIS WHOLE 20 YEARS. THIS IS
THE ONE THAT WE'RE GOING TO BRING UP, AND | GOT IT IN MY TRIAL
EXHIBITS. THAT'S WHY THE LATE MOTION WAS FILED.

MR. LEBOWITZ: | DON'T KNOW HOW TO RESPOND TO THAT.
IT'S ADOCUMENT IN THE CASE THAT WAS PRODUCED IN THE SUMMER.

THE COURT: NOW, BECAUSE ANOTHER WAY TO HANDLE THIS --
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AND I'M NOT SURE IT MAKES SENSE -- IS SIMPLY TO NOT ALLOW THE

EXHIBIT TO COME IN, BUT TO ALLOW YOU TO ASK DR. MISSETT IF HE

HAS TESTIFIED -- IF HE'S BEEN RETAINED BY OTHER UNIVERSITIES AND
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BEEN PAID, AND HOW MUCH HE'S BEEN PAID.

MR. LEBOWITZ: BUT IT'S NOT THE UNIVERSITIES THAT
MATTER, YOUR HONOR. LET ME ALSO ADD --

MR. VARTAIN: NO --

MR. LEBOWITZ: -- LET ME ADD A BIT OF CONTEXT TO THIS,

YOUR HONOR.

THE COURT: BUT, MR. LEBOWITZ, THE FACTS IN THIS CASE
ARE THAT DR. MISSETT WAS NOT RETAINED INITIALLY BY THE VARTAIN
LAW GROUP.

MR. LEBOWITZ: LET ME CLARIFY.

MR. VARTAIN: THAT'S CORRECT.

MR. LEBOWITZ: THIS IS EXACTLY WHAT | WOULD LIKE TO
ADDRESS. THE TESTIMONY FROM THE WITNESSES FROM STEPHANIE
SAPRAI, THE DIRECTOR OF ADMINISTRATION, ESSENTIALLY H.R.,
PRESIDENT LOPEZ, PROVOST SCHULTZ, DEAN PRATT. NOT ONE OF THEM
WILL TAKE RESPONSIBILITY FOR HIRING OR MAKING THE DECISION TO
HIRE DR. MISSETT. STEPHANIE SAPRAI, THE H.R. DIRECTOR OF
ADMINISTRATION, TESTIFIED THAT THE DECISION WAS MADE IN
CONSULTATION WITH COUNSEL. THAT WAS HER TESTIMONY .

THE COURT: BUT WHO IS THE GENERAL COUNSEL OF THE
COLLEGE?

MR. LEBOWITZ: HE'S THE GENERAL COUNSEL FOR THE

UNIVERSITY.
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MR. VARTAIN: YOU WOULD NOT -- NO.
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MR. LEBOWITZ: AND SO --

MR. VARTAIN: | WANT TO JUST STOP THERE.

THE COURT: WHO'S THE GENERAL COUNSEL?

MR. VARTAIN: THEY DON'T HAVE GENERAL COUNSEL.

THE COURT: OKAY.

MR. VARTAIN: SO WHERE DO YOU GET THIS INFORMATION
FROM, WHEN YOU JUST SAID ON THE RECORD THINGS YOU DON'T KNOW TO
BE TRUE?

MR. LEBOWITZ: I'LL ADDRESS THE COURT, YOUR HONOR.

THE COURT: ADDRESS THE COURT.

MR. VARTAIN: BUT THE POINT IS, YOUR HONOR, THE FACTS
ARE IN 2003, THE COLLEGE HIRED DR. MISSETT. WHEN THE ISSUE
RE-AROSE IN 2006, THE COLLEGE DECIDED THAT SINCE DR. MISSETT --
THIS IS THE TESTIMONY FROM THE PLAINTIFF -- HAD HELPED THE
PLAINTIFF GET BACK TO WORK THROUGH HALF-TIME, THEN FULL-TIME,
WHY NOT SEND HER TO THE SAME PERSON. THIS WAS ALL BEFORE HE GOT
RETAINED BY ME.

THE COURT: WHEN WAS THE SUIT FILED? 2007, IN JULY?

MR. LEBOWITZ: AUGUST 2007.

MR. VARTAIN: NO, 200- --

MR. LEBOWITZ: AUGUST 7, 2007.

MR. VARTAIN: THAT IS CORRECT.

THE COURT: ALL RIGHT.

THAT WAS A SIGNIFICANT AMOUNT OF TIME AFTER

DR. MISSETT PERFORMED HIS LAST EVALUATION?
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MR. LEBOWITZ: THAT WAS BEFORE THE COLLEGE?

MR. VARTAIN: SIX MONTHS.

MR. LEBOWITZ: IN REGARD TO THIS CASE?

THE COURT: IN REGARD TO THIS CASE, SIX MONTHS.

MR. LEBOWITZ: HIS LAST LETTER WAS IN MARCH OF '07, |
BELIEVE.

THE COURT: SO THERE IS NO EVIDENCE THAT MR. VARTAIN
HIRED DR. MISSETT FOR PROFESSOR BLOUGH'S CASE.

MR. LEBOWITZ: | DISAGREE WITH THAT. BECAUSE WHAT THE
TESTIMONY FROM ALL OF THOSE FOUR WITNESSES | IDENTIFIED WAS THAT
NONE OF THEM WILL TAKE RESPONSIBILITY FOR HIRING HIM. AND
STEPHANIE SAPRAI SPECIFICALLY SAID IN HER DEPOSITION THAT THE
DECISION WAS MADE IN CONSULTATION WITH COUNSEL.

THE COURT: HOW WOULD SHE KNOW THAT? THAT WON'T EVEN
BE ADMISSIBLE, WILL IT?

MR. LEBOWITZ: SHE WAS THE DIRECTOR OF HR IN MAY OF
2006.

THE COURT: IS SHE TESTIFYING, "I SPOKE TO A LAWYER"?

MR. LEBOWITZ: WELL, WE WERE CUT OFF, AS FAR AS ANY
EXAMINATION, BY ATTORNEY-CLIENT PRIVILEGE AND STRENUOUS
ATTORNEY-CLIENT PRIVILEGE OBJECTIONS, AS TO ANY DISCUSSIONS OR
EVEN WHO WAS BEING -- WE WERE CUT OFF AS FAR AS EVEN IDENTIFYING
THE SPECIFIC LAWYERS WITHIN THE VARTAIN LAW GROUP. SHE DID
IDENTIFY THE VARTAIN GROUP, BUT BEYOND THAT WE WERE PRECLUDED
FROM ASKING ANY FURTHER IDENTIFYING QUESTIONS.

MR. VARTAIN: CAN I ADD ONE THING?
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THE COURT: YES.

MR. VARTAIN: THANK YOU.

THE LETTERS THAT WERE REFERRED TO BY COUNSEL THAT
SUPPOSEDLY WENT FROM ME TO DR. MISSETT AND BACK, WHAT WAS LEFT
OUT WAS COUNSEL'S PRE-LITIGATION CORRESPONDENCE MADE A DEMAND
LETTER. HE SENT A DEMAND LETTER TO THE COLLEGE; SENT IT TO ME.

HE SIMULTANEOUSLY SENT A DEMAND TO DR. MISSETT, OF WHICH |
DIDN'T KNOW, FOR RECORDS OF THE COLLEGE IN DR. MISSETT'S FILE.
DR. MISSETT SENT ME -- ALL HE DID WAS SENT ME A COPY OF THE
LETTER.

THE COURT: OKAY.

MR. VARTAIN: | FAXED HIM A COPY OF MR. LEBOWITZ -- WE
HAD A THREE-WAY CORRESPONDENCE. | NEVER TALKED TO HIM. WE HAD
MUTUAL INTERESTS IN RECORDS RELEASES. THAT'S WHAT THE FAXES
WERE ABOUT.

THE COURT: IT'S REALLY NOT A SUBJECT MATTER. THE
ISSUE HERE REALLY -- IT IS, GENERALLY, A VALID AREA OF
CROSS-EXAMINATION OF THE CREDIBILITY OF A WITNESS, ESPECIALLY AN
EXPERT WHO DERIVES INCOME ASSOCIATED WITH A KIND OF TESTIMONY
WITH A CERTAIN BENT. YOU DON'T DISAGREE WITH THAT. THE ISSUE
IS NAMING YOU. AND, YOU KNOW, | THINK YOU SHOULD HAVE THOUGHT
OF THIS BEFORE. IF YOU HAD RETAINED DR. MISSETT IN THE PAST,
THEN YOU SHOULD HAVE SEEN THIS.

AT THIS POINT, I'M GOING TO DENY THE MOTION. AND YOU

blough1.TXT[2/2/2015 8:31:22 AM]



25

26

10

11

12

13

14

15

16

17

18

19

20

21

22

WILL BE ABLE TO CROSS-EXAMINE. IF YOU WANT TO MAKE A MOTION TO

WITHDRAW, | CAN'T STOP YOU FROM MAKING A MOTION. I'LL REVIEW IT
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WHEN YOU FILE IT. IF YOU WANT TO MAKE IT ORALLY, | CAN RULE ON
IT.
MR. VARTAIN: I'D LIKE TO ASK YOUR HONOR TO TAKE THE
MATTER UP EN CAMERA, WITH TESTIMONY FROM DR. MISSETT OUTSIDE THE
JURY'S PRESENCE SO THAT YOU COULD DECIDE WHAT THE LIKELY
PREJUDICE IS GOING TO BE. I'M VERY UNHAPPY WITH THIS. | WAS
BLIND-SIDED BY THIS, YOUR HONOR. IT ISN'T ONE THAT | SHOULD
HAVE THOUGHT OF. | DIDN'T GET THE RECORD. DR. MISSETT WAS SUED
AND NOW YOU TELL ME | CAN'T BRING UP THE SUIT, THAT HE WAS
SUED -- AND HE WAS SUED IN THIS ACTION.
THE COURT: I'M NOT LIMITING ANYTHING THAT YOU CAN DO.
OH, THAT HE WAS SUED?

MR. VARTAIN: YEAH. HE WAS SUED IN THIS ACTION, WHICH
IS PART OF WHERE THE DOCUMENT PRODUCTION CAME FROM. THIS JUST
CAME UP, LITERALLY, ON FRIDAY WHEN I GOT MY TRIAL EXHIBITS.

THE COURT: ALL RIGHT.

MR. LEBOWITZ: HOW THE DOCUMENT WAS PRODUCED IS NOT
RELEVANT TO ANYTHING.

THE COURT: NO. IT'SNOT RELEVANT. I THINKIT'S
PROPER CROSS-EXAMINATION OF AN EXPERT WITNESS. THE JURY IS
BEING ASKED TO ACCEPT HIS OPINIONS, AND BIAS IS ABOUT THE ONLY

THING THEY CAN LATCH ONTO AS A REASON TO NOT BELIEVE HIS
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OPINIONS.
MR. VARTAIN: ALL RIGHT. I'M GIVING NOTICE THAT I'M
CALLING MR. LEBOWITZ AS A WITNESS NOW. HE SENT LETTERS TO THE

COLLEGE.
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THE COURT: THIS CASE IS NOT GOING TO DISSEMBLE INTO
THAT KIND OF --

MR. VARTAIN: I'M GIVING THAT NOTICE.

THE COURT: WELL, | MAY OR MAY NOT ALLOW YOU TO CALL
HIM AS A WITNESS. | NEED A STATEMENT AS TO THE SUBJECT MATTER
OF HIS TESTIMONY.

MR. VARTAIN: HE HAS PUT EXHIBITS IN EVIDENCE. THERE
ARE EXHIBITS IN THE TRIAL EXHIBITS OFFERED BY HIM ON --
CORRESPONDENCE ON BEHALF OF PLAINTIFF ON HER REASONABLE
ACCOMMODATIONS. | WITHHELD CALLING -- 1 PUT HIM ON THE WITNESS
LIST INITIALLY ON PEOPLE WITH KNOWLEDGE AND | HAVE DISCOVERY. |
AM GOING TO CALL HIM ON THAT SUBJECT BECAUSE -- | WITHHELD FROM
DOING IT OUT OF COURTESY TO THE OPPOSING COUNSEL. I'M NOT
GETTING THAT COURTESY NOW, YOUR HONOR, SO I'M GIVING NOTICE.

MR. LEBOWITZ: WE, OBVIOUSLY, OBJECT. THERE'S NO --
THE ONLY PURPOSE OF ANY LETTER THAT'S IN THERE IS FOR PURPOSES
OF NOTICE AND COMMUNICATION.

THE COURT: I'M NOT GOING TO DEAL ON WHETHER OR NOT
YOU CAN CALL HIM AS A WITNESS UNTIL | UNDERSTAND THE SCOPE OF

THE TESTIMONY. I'VE RULED ON THE ISSUE ABOUT DR. MISSETT. AND
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21  PLAINTIFF'S RIGHT TO INDICATE A CONNECTION TO THE VARTAIN LAW

22  FIRM FOR HIRING HIM, | THINK, IS FAIR GAME. AND, AS | SAY, I'M

23 NOT GOING TO -- YOU HAVEN'T MADE A MOTION TO WITHDRAW SO THERE'S
24  NOTHING FOR ME TO RULE ON. YOU'VE THREATENED THAT YOU'RE GOING
25 TO CALL MR. LEBOWITZ AS A WITNESS --

26 MR. VARTAIN: I DIDN'T THREATEN, YOUR HONOR. | PUT

71

1 HIMON THE WITNESS LIST EARLIER. | GAVE HIM NOTICE.

2 THE COURT: AND YOU'LL DO WHAT YOU'RE GOING TO DO.

3 AND IF HE OBJECTS -- IF HIS CO-COUNSEL MAKES A MOTION TO EXCLUDE
4  MR.LEBOWITZ AS A WITNESS, | CAN RULE ON IT AT THE TIME. |

5 DONT HAVE THAT MOTION BEFORE ME NOW.

6 MR. VARTAIN: OKAY. | HAVE TO NOW CONSULT WITH THE

7 CLIENT ON THE ISSUE OF WITHDRAWAL OF COUNSEL, AND THAT MAY

8 AFFECT THE JURY, YOUR HONOR.

9 THE COURT: WELL, YOU KNOW WHAT? WE'LL DEAL WITH IT.

10 YOU HAVE THE LUNCH HOUR TO DISCUSS THAT WITH YOUR CLIENT.

11 MR. VARTAIN: | WILL.

12 THE COURT: YOU UNDERSTAND IT'S HIGHLY REMOTELY

13 UNLIKELY THAT I WOULD GRANT SUCH A MOTION, BUT | WANT TO HEAR
14 FROM YOU ON IT.

15 MR. VARTAIN: | WILL TAKE THAT INDICATION STRONGLY.

16 AND I'LL HELP YOU MOVE THINGS ALONG ONE WAY OR THE OTHER, YOUR
17 HONOR.

18 OKAY. THANK YOU.
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19 THE COURT: ALL RIGHT, THEN.

20 WE WILL TAKE OUR LUNCH BREAK. WE WILL COME BACK AT
21  1:30. | KNOW | STILL HAVE THE MOTION ON DR. LIU'S TESTIMONY,
22  BUT | DON'T THINK THAT'S PRESSING.

23 MR. LEBOWITZ: ON THE VIDEQO?

24 THE COURT: WE'LL DEAL WITH THAT.

25 MR. LEBOWITZ: OKAY.

26 THE COURT: ALL RIGHT.

72

1 (WHEREUPON, A LUNCH RECESS WAS TAKEN.)
2 (WHEREUPON, JURY SELECTION PROCEEDINGS

3 OCCURRED, WHICH WERE NOT REPORTED.)

10
11
12
13
14
15

16
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1 PROCEEDINGS

2 DECEMBER 3, 2008 A.M. REDWOOD CITY, CALIFORNIA

3 THE COURT: GOOD MORNING.

4 WE ARE ON THE RECORD IN BLOUGH VS. MENLO COLLEGE. WE

5 ARE OUTSIDE THE PRESENCE OF THE JURY. THE COURT WAS PROVIDED

6 WITH A DEFENSE MOTION TO EXCLUDE TWO WITNESSES, PROFESSORS

7 MEDLEN AND MCDONOUGH. | DID REVIEW THE MOVING PAPERS AND THE
8 OPPOSITION, WHICH WERE PROVIDED TO ME THIS MORNING. AND I

9 APPRECIATE ALL THE WORK THAT WENT INTO THAT.

10 MR. VARTAIN, WILL IT BE YOU OR MS. ADLER?

11 MR. VARTAIN: | WILL ARGUE THIS, YOUR HONOR.

12 THE COURT: GOOD.

13 IN READING THE THORN CASE, | WOULD LIKE TO KNOW FROM

14  YOU WHAT EVIDENCE YOU HAVE THAT THE INTERROGATORY ANSWERS WERE
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WILLFULLY FALSE OR THAT COUNSEL DELIBERATELY REFRAINED FROM
FINDING OUT UNTIL AFTER HE HAD ANSWERED THE INTERROGATORIES,
WHICH IS THE LANGUAGE IN THORN AT PAGE 276 THAT ACTUALLY DEFINES
WHAT WILLFULLY MEANS, AND NOT WHAT YOUR BRIEF SUGGESTS.

MR. VARTAIN: COULD | JUST -- WHAT WILLFULLY MEANS,
OKAY. THE MAJOR FACT WHICH ANSWERS YOUR HONOR'S QUESTION IS THE
LETTER OF -- THAT IT SHOULD HAVE BEEN KNOWN IS THE QUOTE FROM
THE CASE.

THE COURT: BUT YOU HAVE TO READ WHAT "SHOULD HAVE
KNOWN" MEANS IN THE CONTEXT OF THE THORN CASE. AND THAT IS MY
CONCERN, BECAUSE "SHOULD HAVE KNOWN" SOUNDS LIKE A FAIRLY BENIGN

STANDARD. BUT, IN FACT, IN THORN THE COURT SAYS THAT KNEW OR
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SHOULD HAVE KNOWN REALLY MEANS, IN THIS CONTEXT, WILLFULNESS IS
THAT THERE WAS A DELIBERATE REFRAINING FROM FINDING OUT UNTIL
AFTER THE INTERROGATORIES WERE ANSWERED.

MR. VARTAIN: YES, YOUR HONOR. TWO THINGS. THE
OPPOSITION POINTS OUT THAT THE PLAINTIFF KNEW EARLY IN DISCOVERY
ABOUT THE INFORMATION THAT THESE PEOPLE HAD. THE QUESTION IS
NOT WHETHER THEY REFRAINED FROM DISCLOSING THEM AS WITNESSES AT
TRIAL, BECAUSE THERE'S NO DUTY TO DO THAT. THERE'S SIMPLY A
DUTY TO DISCLOSE IN THEIR INTERROGATORY RESPONSES THAT THESE
PEOPLE HAVE KNOWLEDGE; NOT OF SOME ENVIRONMENT INFORMATION ABOUT
THE PLAINTIFF, BUT THEY HAVE INFORMATION ABOUT THE FACTS OF HER

CAUSES OF ACTION.
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13 THAT'S THE INFORMATION THAT IS ADMITTED TO HAVE BEEN

14 KNOWN WHEN YOU READ THE OPPOSITION BY THE PLAINTIFF. HAD WE

15 KNOWN THAT THESE PEOPLE DIDN'T JUST -- THEY WEREN'T JUST HER

16 COLLEAGUES AND THEY HAD TALKED TO SOMEBODY, BUT THE PLAINTIFF
17 BELIEVED THEM TO HAVE FACTS IN SUPPORT OF THEIR CAUSES OF

18 ACTION, WE WOULD HAVE DEPOSED THEM. THE OPPOSITION DISCLOSES,
19 ASDOES IN THE LETTER OF NOVEMBER 25TH OF MR. LEBOWITZ, THAT'S

20 IN OUR MOVING PAPERS -- AND I'LL QUOTE FROM IT, THAT THEY KNEW

21  THAT THESE PEOPLE HAD KNOWLEDGE OF THE FACTS RELEVANT TO THE

22  CAUSES OF ACTION IN THE CLAIMS.

23 HE SAYS IN HIS LETTER --
24 THE COURT: WHAT'S THE DATE OF THE LETTER?
25 MR. VARTAIN: THE DATE OF THE LETTER IS NOVEMBER 25TH.
26 THE COURT: | HAVE THAT ONE.
75
1 MR. VARTAIN: AND THIS IS THE DATE THE DAY BEFORE

2 THANKSGIVING. "ENCLOSED, PLEASE FIND OUR AMENDED RESPONSES.

3 UPON REVIEWING OUR ORIGINAL AND SUPPLEMENTAL RESPONSES, WE NOTED
4  THAT WE HAD INADVERTENTLY OMITTED THE NAMES OF MEDLEN AND

5 MCDONOUGH." OBVIOUSLY, THEN, HE'S AGREEING THAT THOSE NAMES

6 SHOULD HAVE BEEN ON THE EARLIER INTERROGATORY RESPONSES. "BOTH

7 FROM OUR LIST OF INDIVIDUALS WHO HAVE KNOWLEDGE OF THE FACTS OF

8 THIS CASE."

9 THE COURT: WELL, OF COURSE, THE COURT IS READING THE

10 FULL LETTER.
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11 MR. VARTAIN: YEAH.

12 "OF COURSE, THIS AMENDMENT IS SIMPLY PRO FORMA BECAUSE

13 THEIR NAMES WERE DISCLOSED LONG AGO DURING THE SECTION OF MY

14 CLIENT'S DEPOSITION. BUT WE WANTED TO SERVE THESE AMENDED

15 RESPONSES FOR THE SAKE OF COMPLETENESS." SO THERE'S DOZENS OF

16 NAMES THAT HAVE COME UP IN THE DEPOSITIONS. THE QUESTION IS,

17 WHO HAS KNOWLEDGE OF FACTS IN SUPPORT? THAT WAS INADVERTENTLY,
18 PERHAPS, OMITTED BUT, NEVERTHELESS, THE FAILURE TO REVIEW, EVEN

19 ON AN AMENDED -- ON A REQUEST FOR SUPPLEMENTAL RESPONSE ONE

20 MONTH BEFORE TRIAL, TO MAKE SURE -- YOU HAVE A DUTY TO MAKE SURE
21  YOUR PRIOR RESPONSES WERE CORRECT.

22 THE COURT: | APPRECIATE THAT. THIS CASE, THOUGH --

23 IN LOOKING AT THE THORN CASE, THE COURT OF APPEAL LOOKED

24 CAREFULLY AT THE STANDARD APPLIED BY THE TRIAL COURT IN GRANTING
25 THE DRASTIC REMEDY OF REFUSING TO ALLOW WITNESSES TO TESTIFY.

26  AND THE COURT MADE IT VERY CLEAR THAT THE TEST WAS NOT SIMPLY
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1 KNEW OR SHOULD HAVE KNOWN. WHAT THE COURT OF APPEAL GOES ON TO
2 DO ISTO FURTHER DEFINE WHAT THAT TERM MEANS. AND IT'S FAIRLY

3 ONEROUS.

4 YOU'RE NOW SAYING THAT IT WAS INADVERTENT BECAUSE

5 THAT'SALL THE LETTER SAYS. | NEED TO APPLY THE STANDARD IN

6 THORN. | APPRECIATE THE CASE CITATION, BUT THIS LANGUAGE ON

7 WILLFULNESS IS CONSISTENT WITH WHAT THIS COURT WOULD KNOW AS

8 WILLFUL BEHAVIOR. "THUS, IT CAN BE SAID HERE THAT APPELLANT'S
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9 COUNSEL SHOULD HAVE KNOWN OF KLUMP'S EXISTENCE AS A WITNESS IN

10 THE SENSE THAT HE DELIBERATELY REFRAINED FROM FINDING OUT UNTIL
11 HE HAD ANSWERED THE INTERROGATORY. SUCH CONDUCT IS WILLFUL AS
12 THE TERM IS USED HERE."

13 MR. VARTAIN: COULD | CLARIFY SOMETHING, THEN, YOUR

14 HONOR? I'M TRACKING YOU.

15 I DON'T THINK THE ORIGINAL -- THE FIRST SET OF

16 RESPONSES WERE WILLFUL. WHEN WE SERVED THE ONE INTERROGATORY,
17 "PLEASE, LOOK AT YOUR PRIOR RESPONSES AND SUPPLEMENT," THAT WAS

18 ONLY ONE MONTH BEFORE TRIAL. THAT'S WHERE THE WILLFULNESS CAME
19 IN, BECAUSE YOU COULD NOT REVIEW YOUR PRIOR ANSWERS AND NOT BE

20  WILLFUL WHEN YOU KNEW THESE PEOPLE HAD KNOWLEDGE -- HE DID KNOW
21  THAT. HE'S SAYING THAT -- AND NOT BE WILLFUL.

22 THE SECOND THING THAT | WANT TO ADD, AND THEN I'LL CUT

23  SHORT BECAUSE | KNOW YOU'RE READY TO RULE, YOUR HONOR. THE

24  SECOND PART OF WILLFULNESS CAME WHEN | GOT THESE ON THANKSGIVING
25 EVE. I SENT A LETTER OFF TO THE COUNSEL, AND | SAID, "PLEASE,

26 TELL ME IF YOU'RE GOING TO CALL THESE PEOPLE AS WITNESSES."
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1 BECAUSE IF THEY WEREN'T GOING TO BE CALLED AS WITNESSES, THE

2 FACT THAT HE'S ADDED TWO MORE PEOPLE WITH KNOWLEDGE DOESN'T
3 MATTER.

4 | GOT ALETTER BACK WITH ALL THIS JABBERWOCKY ABOUT,

5 YOU KNOW, HOW -- BUT HE DIDN'T TELL ME. SO ALL WEEKEND | STILL

6 DON'T KNOW IF THEY'RE GOING TO BE WITNESSES. I'M CALLING MY
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7  CLIENT. "CAN | GET THEIR PERSONNEL FILES?" YOU KNOW, "CAN WE
8 TRY TO TALK TO THEM?" | DIDN'T KNOW IF THEY WERE WITNESSES. HE
9 WOULDN'T TELL ME. | CAME IN HERE ON MONDAY. | GOT THE WITNESS

10 LIST. AND HERE'S THE WILLFULNESS. | COULD HAVE PREPARED MORE.

11 THE COURT: ALL RIGHT.
12 MR. LEBOWITZ --
13 MR. VARTAIN: ONE LAST THING IS | DON'T KNOW WHEN HE

14  SUBPOENAED THEM. BUT THEY --

15 THE COURT: LET'S FIND OUT.

16 MR. VARTAIN: YES.

17 THE COURT: WHEN DID YOU SUBPOENA THESE WITNESSES?

18 MR. LEBOWITZ: ACTUALLY RECEIVED THEIR SUBPOENAS ABOUT

19 TEN DAYS AGO, | WOULD SAY.

20 THE COURT: WHEN DID YOU SEND THEM OUT?

21 MR. LEBOWITZ: ON THE DAY BEFORE. WE SENT THEM BY

22  MAIL WITH AN ACKNOWLEDGMENT OF RECEIPT, AND THEY RETURNED THE
23 ACKNOWLEDGMENT OF RECEIPT FOR THE SUBPOENAS.

24 THE COURT: TEN DAYS AGO?

25 MR. LEBOWITZ: THAT WAS WHEN THE SUBPOENAS WERE SENT

26 OUT. YEAH.
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1 MR. VARTAIN: DURING THAT TEN-DAY PERIOD, THEY WERE
2  WILLFUL, YOUR HONOR. BECAUSE EVEN -- EVEN HE WOULDN'T ANSWER MY
3 DIRECT QUESTION.

4 THE COURT: BUT AS YOU SAID -- AND | APPRECIATE
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THAT -- IT'S NOT ABOUT A WITNESS LIST. IT'S ABOUT THE ANSWER TO
THE INTERROGATORY.

MR. VARTAIN: WHICH WAS OUT THERE AS OF -- DURING THAT
TEN-DAY PERIOD, THE RESPONSE TO THE INTERROGATORY HAD PREVIOUSLY
BEEN -- THE TWO INTERROGATORIES HAD BEEN RESPONSIVE. THE
AMENDMENT WAS ABOUT TO BE RESPONDED TO. FOR THOSE TWO WEEKS --
AND | DON'T THINK IT'S TEN DAYS. | THINK IT'S TWO WEEKS -- THAT
INFORMATION WAS WITHHELD FROM US. IN A CRITICAL PERIOD WHEN WE
COULD HAVE BEEN ASKING AT THE MINIMUM THE FACTUM, WOULD THEY
TALK TO US --

THE COURT: WELL, THERE'S NO DUTY TO AMEND
INTERROGATORY RESPONSES. BUT YOU DID THE CORRECT THING AND YOU
SUPPLEMENTED YOUR INTERROGATORIES, THUS REQUIRING THEM TO GIVE
LATER DISCOVERY INFORMATION. SO I'M LOOKING AT THE DATE ON
WHICH PLAINTIFF RESPONDED TO THE SUPPLEMENTAL INTERROGATORIES,
NOT ACTIONS THAT OCCURRED AFTER THAT.

MR. VARTAIN: RIGHT. AND SO IT WAS IN THOSE LAST
40 DAYS BEFORE TRIAL THAT THOSE -- THAT THE RESPONSE TO THE
SUPPLEMENTAL INTERROGATORY WAS INACCURATE. AND | THINK IF YOU
REQUEST PRODUCTION OF THE SUBPOENA, YOU WILL HAVE A BETTER DATE
TO KNOW FOR HOW LONG THE WILLFULNESS -- BECAUSE CLEARLY IT WAS

WILLFUL WHILE THEY WERE -- ONCE THEY WERE SUBPOENAED. HE KNEW
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HE WAS CALLING THEM.

THE COURT: BUT I DON'T THINK HE HAD A DUTY TO
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SUPPLEMENT HIS RESPONSES.

MR. VARTAIN: NO.

THE COURT: I'M LOOKING AT AS OF THE DATE THAT THE
SUPPLEMENTAL INTERROGATORIES WERE RESPONDED TO.

MR. VARTAIN: WHICH THEY --

THE COURT: AND | DON'T KNOW THE DATE OF THAT.

MR. LEBOWITZ: NOVEMBER 3RD, YOUR HONOR.

THE COURT: ALL I CAN DO IS BEG YOU TO USE TABS ON
YOUR PAPERS BECAUSE I'M HAVING A REALLY HARD TIME FINDING --

MR. LEBOWITZ: YOUR HONOR, THESE WERE PREPARED LATE
LAST NIGHT AT HOME.

THE COURT: NOT YOURS. I'VE GOT PLAINTIFF'S HERE. MY
CLERK PUT TABS ON YOURS. 1 JUST DIDN'T GET TABS -- IT'S NOT SET
NUMBERS.

MR. VARTAIN: ON NOVEMBER 3RD THE PLAINTIFF SERVED
THEIR RESPONSE TO THE SUPPLEMENTAL --

THE COURT: WHICH EXHIBIT IS THAT OF YOURS,

MR. VARTAIN?

MR. VARTAIN: THAT'S EXHIBIT D, YOUR HONOR.

THE COURT: D?

MR. VARTAIN: AND THOSE DID NOT IDENTIFY THE TWO
PROFESSORS.

THE COURT: NOVEMBER 3RD?

MR. VARTAIN: YES.
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THE COURT: SO I'M ONLY LOOKING AT WHAT DID THEY KNOW
ON NOVEMBER 3RD.

MR. VARTAIN: WELL, THEN HIS LETTER SAYS THAT -- THE
LETTER OF NOVEMBER 25TH THAT | PREVIOUSLY --

THE COURT: I'M NOT CONCERNED -- I'M CONCERNED WITH IT
AS EVIDENCE OF WHAT HE KNEW ON NOVEMBER 3RD.

MR. VARTAIN: RIGHT. HE DIDN'T SAY THAT HE DIDN'T
KNOW ON NOVEMBER 3RD THAT THEY WERE PEOPLE WITH KNOWLEDGE. HE
SAID HE INADVERTENTLY OMITTED THEM. SO I DON'T THINK THE TEST
IS WHETHER THE WORD PROCESSOR OR THE ATTORNEY FORGOT TO MENTION
ITINHIS --

THE COURT: WELL, THEN | HAVE TO DETERMINE IF IT WAS
WILLFUL. I DO THINK THAT'S PART OF THE EQUATION.

MR. VARTAIN: OKAY.

THE COURT: THESE ARE HIGH STANDARDS, MR. VARTAIN.

THIS SHOULD NEVER HAPPEN, THAT YOU ARE SURPRISED BY WITNESSES
YOU COULD EASILY HAVE DEPOSED, ESPECIALLY PROFESSORS UNDER THE
EMPLOYMENT OF YOUR CLIENT. THESE ARE NOT HARD PEOPLE TO FIND.

MR. VARTAIN: THAT'S RIGHT.

THE COURT: SO | APPRECIATE YOUR CONCERN AND, PERHAPS,
OUTRAGE AT THIS BEING DUMPED ON YOU AT THE LAST MINUTE. DON'T
GET ME WRONG. BUT THE STANDARD IS HIGH BECAUSE THE REMEDY YOU
SEEK IS DRASTIC. AND IT DOESN'T DO YOU OR ANYONE ANY GOOD FOR
ME TO SHARE YOUR OUTRAGE AND GRANT THE MOTION ONLY TO FIND THAT
I WAS NOT APPLYING THE PROPER STANDARD.

MR. VARTAIN: TO ACCOMMODATE YOUR HONOR'S, | THINK,
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1 PROPER VIEW OF THINGS, COULD | SUGGEST AN ALTERNATIVE REMEDY,

2 THEN, TO EXCLUDE THE WITNESSES?

3 THE COURT: OKAY.

4 MR. VARTAIN: IN OUR BRIEF | CAME UP WITH THIS, WHAT |

5 THINK YOU MIGHT FEEL AS A BURDENSOME REQUEST OF AN EN CAMERA. |
6 THINKIF THEY'RE GOING TO BE SHORT WITNESSES, TO HAVE THEM COME
7 IN--OR MAYBE EVEN TO REQUIRE THE PLAINTIFF TO GIVE US, YOU

8 KNOW, A VERIFIED STATEMENT OF WHAT THEIR INTENDED TESTIMONY IS
9 24 HOURS BEFORE THE --

10 THE COURT: AND YOUR INTEREST IS IN LEARNING WHAT IT

11  ISTHEY'RE OFFERING IN TESTIMONY?

12 MR. VARTAIN: JUST AS IF WE WERE GOING TO TAKE A

13 DEPOSITION.

14 THE COURT: BUT YOU DON'T WANT TO TAKE A DEPOSITION?

15 MR. VARTAIN: | WANT TO BE COURTEOUS TO OPPOSING

16 COUNSEL. | DON'T WANT TO DELAY THINGS.

17 THE COURT: ALL RIGHT.

18 MR. VARTAIN: EITHER IN CAMERA OR A VERIFIED STATEMENT
19 OF--

20 THE COURT: | HAVE NO NEED TO HEAR WHAT THEY'RE GOING

21 TO SAY. YOU HAVE A LEGITIMATE NEED TO KNOW, SO | DON'T NEED TO
22 DO IT ON THE RECORD IN COURT. I WOULD NOT ONLY ALLOW YOU TO
23 TAKE A DEPOSITION,  WOULD REQUIRE PLAINTIFF TO PAY FOR IT. NOT
24 YOUR FEES, BUT FOR THE COURT REPORTER. BECAUSE THIS IS A

25 PROBLEM OF THEIR OWN MAKING. YOU COULD HAVE DONE THIS IN THE
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26 NORMAL COURSE.
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1 BUT IF YOU'RE WILLING TO ACCEPT, ESSENTIALLY, AN

2  AFFIDAVIT FROM EACH OF THESE PEOPLE OR A VERIFICATION THAT,

3 "THIS IS THE SUM AND SUBSTANCE OF MY TESTIMONY," I'LL ALLOW

4 THAT. THE PROBLEM FOR YOU, OF COURSE, IS IF THEY TESTIFY TO

5 SOMETHING DIFFERENT, IT BECOMES COMPLICATED FOR YOU TO IMPEACH
6 THEM.

7 MR. VARTAIN: HERE'S WHAT | WOULD SUGGEST, SINCE

8 YOU'RE DARK ON FRIDAY, YOUR HONOR.

9 THE COURT: YES.

10 MR. VARTAIN: AND IF YOU WEREN'T GOING TO BE DARK, |

11  WOULD WORK TO NOT -- | WANT TO KEEP THE TRIAL MOVING.

12 THE COURT: APPRECIATE THAT.

13 MR. VARTAIN: | WOULD SAY ON FRIDAY, SINCE THE

14 PROFESSORS ARE AT THE COLLEGE, WE COULD MAKE A CONFERENCE ROOM
15 AVAILABLE.

16 THE COURT: GOOD.

17 MR. VARTAIN: SINCE THEY REALLY ARE IN CONTROL OF

18 THESE PEOPLE IN THAT THEY ARE IN COMMUNICATION, THAT IS THE

19 PLAINTIFF'S ATTORNEY, FOR HIM TO BASICALLY ARRANGE FOR THEM TO
20 APPEAR AT THE COLLEGE FOR -- I DON'T THINK IT'S GOING TO BE MORE
21  THAN AN HOUR DEPOSITION OF EACH INDIVIDUAL.

22 THE COURT: | WOULD AGREE WITH THAT.

23 MR. LEBOWITZ: | WOULD JUST -- IF | MAY HAVE A MOMENT,

blough1.TXT[2/2/2015 8:31:22 AM]



24

25

26

10

11

12

13

14

15

16

17

18

19

20

21

YOUR HONOR, TO RESPOND?
THE COURT: A MOMENT.

MR. LEBOWITZ: THANK YOU.

83

WHAT I'M HAVING A HARD TIME WITH -- AND |
UNDERSTAND -- WELL, LET'S START WITH THE PAGE 472 OF MY CLIENT'S
DEPOSITION THAT WE ATTACHED, WHERE MR. VARTAIN SAYS, "WHO DO YOU
BELIEVE HAS KNOWLEDGE OF FACTS THAT COULD HELP SUPPORT YOUR
CLAIMS IN THIS CASE?" AND PART OF THE ANSWER WAS "FACULTY
MEMBERS, SOME FACULTY."

AND LINE 19 ON 472, HE ASKED, "WHAT FACULTY MEMBERS
HAVE FACTUAL INFORMATION?" ANSWER, "DR. CRAIG MEDLEN. CRAIG
MEDLEN." "WHAT FACTUAL INFORMATION DOES HE HAVE?" ANSWER, "HE
MET TWICE WITH ADMINISTRATION, AS FACULTY SENT A PRESIDENT,
REPRESENTING ME." THIS IS INFORMATION THAT THE FACT THAT IT WAS
NOT NECESSARILY WRITTEN IN A DISCOVERY INTERROGATORY RESPONSE
WAS GIVEN TO THE COLLEGE IN DISCOVERY.

THE COURT: WAS PROFESSOR MCDONOUGH'S NAME EVER
MENTIONED HERE?

MR. LEBOWITZ: IT WAS MENTIONED.

THE COURT: NOT ON SUCH A DIRECT QUESTION.

MR. LEBOWITZ: NOT ON SUCH A DIRECT QUESTION, THAT IS
CORRECT. BUT SHE DID MENTION -- YOU KNOW, SHE SAID PLURAL,
"SOME FACULTY."

THE COURT: THAT'S NOT HELPFUL.
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MR. LEBOWITZ: | UNDERSTAND. BUT IT WAS NEVER
FOLLOWED UP ON. BUT LET'S FOCUS ON WHAT THE EVENTS WERE. THE
UNDERLYING EVENTS OF THE CASE WERE THAT PROFESSOR MCDONOUGH MET
WITH PRESIDENT LOPEZ BEFORE LITIGATION.

THE COURT: OKAY. | APPRECIATE THAT.
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MR. LEBOWITZ: THE POINT IS THIS, THAT THEY KNEW --
THEIR PRESIDENT KNEW THAT PROFESSOR MCDONOUGH HAD KNOWLEDGE AND
MET WITH HIM ABOUT PROFESSOR BLOUGH AND HER SITUATION. SO THE
COLLEGE WAS AWARE OF WHATEVER -- YOU KNOW, THAT HE WAS INVOLVED
IN SOME WAY. THEY COULD HAVE INTERVIEWED HIM AT ANY TIME.

THE COURT: BUT BY THAT THEORY, THEY COULD INTERVIEW
EVERY STUDENT WHO EVER TOOK A CLASS OF MR. BLOUGH, AND THAT
WOULD BE A WILD GOOSE CHASE.

MR. LEBOWITZ: | WOULD SAY IT'S ALITTLE DIFFERENT
BECAUSE IT'S TWO PROFESSORS WHO MET WITH THE PRESIDENT DIRECTLY
ABOUT PROFESSOR BLOUGH AND HER TERMINATION. THAT'S PRETTY
LIMITED.

THE COURT: ALL RIGHT, THEN.

WE HAVE TO MOVE ON. IT'S 9:15. I'M GOING TO REQUIRE
THAT THE DEFENSE HAS THE -- ALLOW THE DEFENSE TO TAKE THE
DEPOSITION OF THESE TWO PROFESSORS. | AM SATISFIED, HOWEVER,
THAT PROFESSOR MEDLEN'S NAME WAS IDENTIFIED IN RESPONSE TO THAT
DIRECT QUESTION WHO HAS FACTS ABOUT THIS CASE. SO I'LL ONLY

REQUIRE PLAINTIFF TO PAY FOR THE DEPOSITION OF PROFESSOR

blough1.TXT[2/2/2015 8:31:22 AM]



20

21

22

23

24

25

26

10

11

12

13

14

15

16

17

MCDONOUGH, WHOSE NAME DID NOT COME FORWARD.

MR. VARTAIN: MAY | TAKE BOTH DEPOSITIONS?

THE COURT: YOU MAY ABSOLUTELY TAKE BOTH DEPOSITIONS.
IT WILL BE YOUR NICKEL ON ONE AND THE PLAINTIFF'S NICKEL -- IT'S
ONLY FOR THE COST OF THE COURT REPORTER.

MR. LEBOWITZ: | UNDERSTAND THAT, YOUR HONOR. MY

ISSUE NOW IS ORDER OF WITNESSES, BECAUSE PROFESSOR MEDLEN AND
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PROFESSOR MCDONOUGH WERE GOING TO BE THE FIRST TWO WITNESSES
THAT WE'D CALL.

THE COURT: WELL, AT THIS POINT WE'RE NOT GOING TO BE
HAVING OPENING STATEMENTS UNTIL NEXT WEEK, SO I DON'T THINK IT'S
A CONCERN. | THINK YOU'RE JUST GOING TO HAVE TO ADJUST.
MR. LEBOWITZ: I'M SORRY. YOU DON'T THINK WE'RE GOING
TO HAVE OPENING STATEMENTS UNTIL NEXT WEEK?

THE COURT: WELL, IT'S WEDNESDAY AT 9:15 AND WE
HAVEN'T EVEN GOTTEN THROUGH THE FIRST PANEL OF JURORS, AND
THEY'RE SITTING OUTSIDE.

MR. LEBOWITZ: NO. | UNDERSTAND. WE HAVE A WHOLE DAY
TOMORROW. | DIDN'T THINK IT WAS GOING TO TAKE A WHOLE DAY
TOMORROW TO PICK A JURY.

THE COURT: | HOPE NOT. YOU WILL HAVE TO ADJUST YOUR
ORDER OF WITNESSES.

MR. LEBOWITZ: AT WHICH POINT WE NEED TO WORK WITH

COUNSEL, BECAUSE THE NEXT SET OF WITNESSES ARE ON NOTICE TO
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18 APPEAR AS DEFENSE 776 WITNESSES.

19 THE COURT: MAYBE AT LUNCH YOU COULD GIVE MR. VARTAIN

20 THAT LIST.

21 HE MAY REORDER.

22 MR. LEBOWITZ: WE HAVE GIVEN THE LIST ALREADY.

23 THE COURT: YOU CAN CHANGE IT.

24 MR. VARTAIN: WHAT | HEAR THE COURT SAYING IS WE'RE

25 NOT LIKELY TO BE TAKING TESTIMONY TOMORROW.

26 THE COURT: | HOPE WE ARE.
86
1 MR. LEBOWITZ: WE'LL TALK ABOUT IT OFF THE RECORD.
2 THE COURT: ARE WE DONE ON THE RECORD, THEN?
3 MR. LEBOWITZ: YES.
4 THE COURT: LET'S GO OFF THE RECORD.
5 (WHEREUPON, THERE WAS DISCUSSION OFF THE RECORD.)
6 (WHEREUPON, THE JURY SELECTION PROCESS RESUMED,
7 WHICH WAS NOT REPORTED.)
8
9
10
11
12
13
14

15
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PROCEEDINGS

DECEMBER 3, 2008 P.M. REDWOOD CITY, CALIFORNIA

THE COURT: WE'RE NOW ACTUALLY OFFICIALLY ON THE
RECORD IN BLOUGH VS. MENLO COLLEGE, LADIES AND GENTLEMEN. AS
YOU CAN SEE, WE'VE REARRANGED THE FURNITURE SO THAT AS JURORS
YOU ALL HAVE SEATS. HOPEFULLY, YOU'RE COMFORTABLE AND YOU CAN
SEE.

THIS AFTERNOON I'M GOING TO READ SOME INTRODUCTORY
JURY INSTRUCTIONS TO YOU. THESE INSTRUCTIONS ARE DESIGNED TO
HELP YOU UNDERSTAND YOUR JOB AS JURORS, BUT THEY'RE NOT ABOUT
THE LAW. | FOUND THAT IT'S HARD TO UNDERSTAND THE LAW BEFORE
YOU'VE HEARD SOME OF THE EVIDENCE. AND SO I'M GOING TO WAIT AND

READ THOSE INSTRUCTIONS TO YOU AT THE END OF THE CASE.
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YOU'RE GOING TO GET COPIES OF THE JURY INSTRUCTIONS SO
DON'T FEEL LIKE YOU HAVE TO MADLY TAKE NOTES ON THEM, BUT YOU'RE
WELCOME TO DO THAT IF THAT HELPS YOU. | AM A NOTETAKER. YOU'RE
GOING TO SEE ME TAKING NOTES, EXCEPT WHEN | RUB MY HANDS BECAUSE
ITHURTS TOO MUCH. IT DOESN'T MEAN ANYTHING. DON'T THINK THAT
BECAUSE I'M WRITING SOMETHING DOWN THAT IT MUST BE VERY
IMPORTANT. IT HELPS ME LISTEN AND FOCUS, SO THAT'S WHAT I'M
DOING.

I JUST TAKE NOTES. SOME OF YOU MAY BE THAT WAY AS
WELL. IT'SJUST SOMETHING THAT YOU GOT USED TO DOING. SO |
DON'T WANT YOU TO TAKE A CUE FROM ME THAT YOU BETTER WRITE DOWN
WHAT I'M WRITING, BECAUSE IT'S A BIG JOB IF YOU KEEP UP WITH ME.

| HAVE PAGES AND PAGES.
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NOW YOU ALSO SEE THAT | HAVE OPENED UP MY COMPUTER AND
YOU SEE THAT MY COURT REPORTER, CHRISTINE PEREZ, HAS JOINED US.
| MENTIONED TO YOU BEFORE THAT SHE WILL MAKE A VERBATIM
TRANSCRIPT OF THE PROCEEDINGS. SOMETIMES YOU'RE GOING TO HEAR
MRS. PEREZ AND ME SLOWING WITNESSES DOWN BECAUSE SHE HAS TO HAVE
AN ACCURATE RECORD. IT HELPS YOU AS WELL BECAUSE YOU NEED TO BE
ABLE TO HEAR THEM.

MY COMPUTER IS OPEN BECAUSE | HAVE WHAT WE CALL
REALTIME REPORTING. | ACTUALLY GET TO SEE THE TRANSCRIPT IN
WORDS AS IT IS BEING TRANSCRIBED BY HER, AND IT HELPS ME TO RULE

ON OBJECTIONS DURING THE TRIAL. SOME OF YOU CAN SEE IT FROM
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12 WHERE YOU'RE SITTING. PLEASE DON'T TRY TO READ IT. IT ISNOT

13 THE FINAL RECORD IN THE CASE. IT IS WHAT WE CALL HER NOTES.

14 IT'SPRETTY GOOD, BUT HER COMPUTER IS NOT FULLY ABLE TO

15 TRANSCRIBE INTO ENGLISH HER SHORTHAND REPORTER'S -- WHAT | CALL
16 "CODE," BUT THE SHORTHAND THAT SHE'S PUTTING IN. SO I KNOW HOW
17 TOWORKWITH IT. I DON'T WANT YOU TO BE DISTRACTED BY IT.

18 AND AS SOON AS I'M DONE WITH THESE INSTRUCTIONS,

19 YOU'RE ALSO GOING TO SEE THAT I'M REALLY GOING TO TURN THIS CASE
20 PRIMARILY OVER TO THE LAWYERS. THIS IS THEIR OPPORTUNITY TO

21  PRESENT THEIR CLIENTS' CASE TO YOU. AND | WILL BE GIVING YOU

22 THE LAWONIT.

23 NOW, DURING TRIAL YOU WILL SEE, AS YOU'VE ALREADY SEEN

24 ALITTLE BIT ALREADY, THAT WE REALLY OPERATE ON A FEW LEVELS. |
25 LIKETO LIKEN IT TO THE PRESENTATION OF A DRAMATIC PRODUCTION,

26 LIKE WHEN YOU GO TO APLAY. YOU KNOW THAT A LOT'S GOING ON WHEN
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1  THAT CURTAIN IS DOWN. AND YOU KNOW THAT WHEN THERE'S THE

2 INTERMISSION, THAT THE PEOPLE WORKING ON THE STAGE AREN'T

3 ACTUALLY RESTING. THEY'RE DOING LOTS OF THINGS. THAT'S WHAT

4 HAPPENS HERE AS WELL.

5 SOMETIMES YOU END UP OUT IN THE HALLWAY BECAUSE WE

6 STILL NEED TO GET SOMETHING DONE. | TRY VERY HARD TO HAVE THOSE
7  THINGS DONE BEFORE YOU ARRIVE OR AFTER YOU LEAVE, BUT | CAN'T

8 ALWAYS DO THAT. ISSUES DON'T ALWAYS ARISE IN THE NICE, NEAT

9 TIMES YOU'D LIKE THEM. SOMETIMES THEY COME AT MESSY TIMES, WHEN
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| HAVE TO STOP THE PROCEEDINGS AND DEAL WITH IT. BUT THAT'S THE
RIGHT THING TO DO.

I'VE CALCULATED THAT INTO THE TIME ESTIMATE FOR THE
CASE. SO IF YOU'RE SITTING IN THE HALL, PLEASE DON'T THINK THAT
THIS IS EXTENDING THE TRIAL TIME. BECAUSE | KNOW THAT YOU'LL
ALL BE WORRIED ABOUT THAT. I'M PRETTY GOOD AT FIGURING OUT WHAT
A NORMAL TRIAL REQUIRES, AND SO DON'T WORRY. SOMETIMES | SEND
YOU OUT IN THE HALL BECAUSE | ACTUALLY NEED TO TALK TO THE
LAWYERS ABOUT A POINT OF LAW ON THE RECORD, MEANING MRS. PEREZ
IS MAKING A TRANSCRIPT. AGAIN, DON'T WORRY ABOUT IT. IT'SJUST
SOMETHING WE NEED TO DO.

SOMETIMES IT'S VERY BRIEF AND | WILL CALL THE
ATTORNEYS UP TO WHAT WE CALL "SIDEBAR." THEY'RE GOING TO COME
HERE AND WHISPER. IT'S REALLY ANNOYING TO WATCH PEOPLE WHISPER
AND NOT BE ABLE TO HEAR THEM, SO WE TRY NOT TO DO THAT. AND
THEN YOU'RE JUST CAPTIVES. OFTEN WHAT I WILL DO IS I'LL STEP

OUT IN THE HALLWAY WITH THE LAWYERS, AS YOU'VE SEEN ME DO. THAT
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WAY YOU CAN STRETCH AND CHAT WHILE WE'RE IN THE HALL, AND WE
DON'T HAVE TO WHISPER, SO SOMETHING GOOD FOR ALL OF US.

ALL THOSE THINGS GO ON. WHAT I'M TRYING TO DO IS MAKE
THINGS MOVE SMOOTHLY, SO | HAVE TO MAKE A JUDGMENT ALONG THE WAY
AS TO WHAT'S THE BEST FOR THIS ISSUE AT THIS TIME. SO BEAR WITH
ME ON THAT. | DON'T ACTUALLY EXPLAIN IT TO YOU AS IT GOES

ALONG. SO WHERE THERE'S NO ISSUE, IT'S EASIER FOR ME TO TELL
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YOU THESE THINGS WILL HAPPEN BECAUSE | DON'T WANT TO PUT UNDUE
EMPHASIS ON THINGS THAT ARE GOING ON.

SOMETIMES I JUST CAN'T HEAR THE WHISPER. SO WE'RE
GOING IN THE HALLWAY NOT BECAUSE IT'S MORE IMPORTANT, BUT | JUST
CANT HEAR THEM OR IT'S JUST TOO HARD. SO HELP US WITH THAT BY
NOT WORRYING ABOUT IT. THAT'S REALLY ALL I'M ASKING YOU TO DO.

THESE INSTRUCTIONS I NEED TO READ TO YOU, IF THEY'RE
CONFUSING, I'M SORRY. THESE WERE REWRITTEN RECENTLY. THIS IS
WHAT WE CALL PLAIN ENGLISH, WHAT I'M ABOUT TO GIVE YOU. |
DIDN'T WRITE THEM. | THINK THEY'RE EXCELLENT BUT, YOU KNOW, |
LIVE WITH THEM SO THEY SOUND GOOD TO ME. | TRY TO EXPLAIN
THINGS AS WELL. | DON'T INFORMALLY DESCRIBE THE LAW TO YOU,
THOUGH, BECAUSE I'M AFRAID THAT I MIGHT USE A WORD THAT CHANGES
THE MEANING OF THE LAW, AND SO YOU WILL SEE THAT I WILL ONLY
READ THE INSTRUCTIONS ON THE LAW.

WHEN | TALK TO YOU ABOUT NOTETAKING, WE'RE NOT TALKING
ABOUT THE LAW. I'M TRYING TO GIVE YOU SOME POINTERS TO HELP YOU
BE GOOD JURORS. AND SO THAT'S THE DISTINCTION THAT | MAKE.

IT'S NOT THAT | THINK ANYONE SHOULD NECESSARILY UNDERSTAND THE
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INSTRUCTIONS, BUT I'M GOING TO READ THEM.

WHEN YOU DELIBERATE -- AND YOU WILL BE INSTRUCTED ON
THIS LATER -- IF YOU HAVE QUESTIONS, THERE IS A MECHANISM THAT
YOU CAN SEND A QUESTION OUT TO ME, AND | WILL ANSWER IT FOR YOU

IN CONSULTATION WITH THE ATTORNEYS. | DON'T ANSWER YOUR
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6 QUESTIONS DURING THE TRIAL, THOUGH. SO PLEASE KEEP THAT IN

7 MIND. AND I DON'T LET YOU ASK QUESTIONS FOR THE WITNESSES, SO

8 PLEASE KEEP THAT IN MIND AS WELL.

9 NOW, DEPUTY HENNESSY IS GOING TO BE HERE THROUGHOUT

10 THE TRIAL. HE'S REALLY HERE TO ASSIST YOU. PLEASE, ASK HIM ANY

11  QUESTIONS THAT YOU WANT. AND YOU CAN ASK -- MY COURTROOM CLERK,
12 SEAN CANE, IS ALSO HERE FOR YOU. YOU WILL SEE HE DOESN'T

13 CIRCULATE AMONG YOU THE WAY DEPUTY HENNESSY DOES, HE'S A LITTLE
14 HARDER TO REACH, BUT YOU'RE WELCOME TO TALK TO HIM AS WELL. ASK
15 EITHER OF THEM ANYTHING YOU WANT. THEY WON'T NECESSARILY BE

16 ABLE TO ANSWER YOUR QUESTION. BUT | DON'T WANT YOU TO HAVE TO
17 WORRY ABOUT WHETHER IT'S AN OKAY QUESTION.

18 THEY ARE VERY SKILLED AND HIGHLY TRAINED, AND THEY

19  WILL HELP YOU WHERE THEY CAN OR TELL YOU THAT THEY WILL LET ME
20 KNOW WHAT YOUR QUESTION IS. EVERY ONCE IN A WHILE THEY MIGHT

21 ASKYOU TO WRITE YOUR QUESTION SO THAT THEY DON'T HAVE TO BE AN
22  INTERMEDIARY IN TELLING ME WHAT YOUR QUESTION IS. | KNOW THAT

23  MOST OF YOUR QUESTIONS WILL BE JUST ABOUT THE LOGISTICS OF BEING
24 A JUROR. YOUR PARKING PASS, AND WHAT YOUR EMPLOYER NEEDS, AND
25 WHAT TIME ARE WE COMING BACK, AND THOSE THINGS THAT ARE REALLY

26 IMPORTANT.
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1 PLEASE, FEEL FREE TO ASK DEPUTY HENNESSY. DON'T WORRY
2 IFYOU ASK HIM SOMETHING AND HE SAYS, "I JUST CAN'T ANSWER

3  THAT." IT'SNOT THAT IT'S A BAD QUESTION. I'M SURE IT'S A
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4  GREAT QUESTION. SOMETIMES WE JUST CAN'T ANSWER THEM.

5 NOW WITH THAT BEING SAID, | HAVE TO ASK THAT YOU'RE

6 NOTTOTALKTO ANY OF THE ATTORNEYS, ANY OF THE PARTIES OR ANY

7 OF THE WITNESSES IN THE PROCEEDINGS. IT'S A SMALL COURTHOUSE,

8 ANDIT'S ASMALL COMMUNITY, REDWOOD CITY, WHERE WE'RE ALL GOING
9 TOBEEATING LUNCH FOR A FEW DAYS. WE WILL ALL BE BUMPING INTO

10 EACH OTHER. WHETHER IT'S THE COFFEE SHOP DOWNSTAIRS, THE

11  HALLWAY.

12 TO NOD "HELLO, GOOD MORNING," IS FINE. THAT'S A

13 COMMON COURTESY. YOU'RE GOING TO NOTICE THAT THESE LAWYERS ARE
14  GOING TO LOOK AT YOU WITH WIDE EYES AND PANIC BECAUSE THEY DON'T
15 WANT TO GIVE YOU THE IMPRESSION THEY'RE COZYING UP TO YOU AS

16 JURORS. THEY'RE PROBABLY GOING TO TURN AROUND AND WALK REALLY
17 FAST IN THE OTHER DIRECTION. BECAUSE, AS OFFICERS OF THE COURT,

18 THEY KNOW THEY CANNOT HAVE ANY CONTACT WITH JURORS. SO HELP
19 THEM OUT, THE PARTIES AS WELL. YOU KNOW, WE'RE ALL JUST NORMAL
20 PEOPLE HERE, EVERY ONE OF US. BUT | CAN'T HAVE YOU MINGLING

21  WITH THEM. THEY KNOW THEIR REQUIREMENTS, SO HELP THEM OUT.

22 THERE WILL ALSO BE WITNESSES, AND YOU AND I HAVE NO

23 IDEA WHAT THE WITNESSES LOOK LIKE. SO YOU'VE BEEN GIVEN

24 BADGES -- AND | SEE THAT MANY OF YOU HAVE PUT THEM ON. AND

25 THANK YOU. WHEN YOU'RE IN THE HALLWAYS AND IN THE COURTHOUSE,

26 IFYOU COULD WEAR THE BADGE, THAT'S GOING TO HELP. BECAUSE THE

93

1 WITNESSES -- THE LAWYERS WILL DISCUSS WITH THEIR WITNESSES THAT
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2 IFTHEY SEE SOMEONE WEARING A JURY BADGE, ZIP IT UP AND WALK

3  AWAY.

4 IF YOU THINK YOU'RE OVERHEARING SOMEONE TALK ABOUT

5 THIS CASE, IF YOU WOULD WALK AWAY AS WELL, I'D APPRECIATE IT.

6 IT MIGHT NOT BE THIS CASE; IT MIGHT BE ANOTHER CASE. WE JUST

7 DON'T WANT YOU HAVING THAT CONVERSATION TO FIGURE IT OUT. AND

8 IFYOU CAN'T WALK AWAY, IF YOU COULD SIMPLY SAY, "EXCUSE ME.

9 I'MAJUROR." AND, HOPEFULLY, THOSE PEOPLE WILL MOVE ALONG,

10 WHETHER THEY ARE WITNESSES OR NOT.

11 NOW, MANY PEOPLE SPEAK MANY LANGUAGES. | ALWAYS TELL

12 WITNESSES AND PARTIES, "WHATEVER LANGUAGE YOU SPEAK, EVERY JUROR
13 UNDERSTANDS." BECAUSE, IN FACT, I'M SURE MANY OF YOU UNDERSTAND
14 MULTIPLE LANGUAGES, AND SO WE HAVE INFORMED THE WITNESSES THAT
15 THEY DON'T -- THEY'RE NOT INCOGNITO JUST BECAUSE THEY'RE NOT

16 SPEAKING ENGLISH. BUT IF YOU UNDERSTAND WHAT THEY'RE SAYING,

17 PLEASE TRY TO MOVE OUT OF EARSHOT; I'D APPRECIATE IT. AND THEY

18 KNOW WHAT THEIR OBLIGATIONS ARE AS WELL.

19 YOU'RE GOING TO HAVE -- MAYBE YOU ALREADY HAVE A

20 SCHEDULE, | THINK THAT'S BEEN PASSED OUT FOR YOU. ON THIS

21 SCHEDULE, IF I'VE SAID WE'RE NOT IN SESSION YOU CAN COUNT ON IT.

22 EVEN IF SOMETHING CHANGES AND | THINK WE COULD SQUEEZE SOME MORE
23 IN,I'M NOT GOING TO DO IT. YOU CAN TAKE THIS TO THE BANK. YOU

24 CAN WORK ON FRIDAY THIS WEEK OR WHATEVER OTHER THINGS YOU HAVE.
25 DON'T WORRY ABOUT IT; THAT'S YOUR DAY. AND THE REST OF THE

26 TIMES ARE NOW SET. EVERY ONCE IN A WHILE | MAY LET YOU GO EARLY
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1 SO THAT WE CAN DO SOME OTHER WORK, BUT I WON'T MAKE YOU BE HERE
2 WHEN WE'VE SAID YOU WEREN'T.

3 WITH THAT BEING SAID, THE CALENDAR ENDS ON THE 17TH.

4 REMEMBER, | TOLD YOU I DON'T HAVE A CRYSTAL BALL. IT'S NOT THAT

5 WEWON'T BE HERE THE 18TH, BUT FROM EVERYTHING | CAN SEE WE'RE

6 EXACTLY ON SCHEDULE RIGHT NOW. AND I PROMISED MRS. WEST THAT

7  SHE'S GOING TO BE HOLDING HER DAUGHTER'S HAND ON THE 17TH, AND |

8 WON'T FORGET THAT EITHER. BUT | DON'T KNOW HOW WE'LL DEAL WITH

9 THAT. MAYBE YOU'LL ALL HAVE GONE HOME; MAYBE WE'LL TALK TO YOU
10 ABOUT WHAT YOUR NEEDS ARE AT THE TIME. SO WE JUST DON'T DEAL

11 WITHIT, BUT I'M NOT FORGETTING. SO DON'T WORRY ABOUT THAT.

12 WITH THAT, LADIES AND GENTLEMEN, I'M GOING TO START

13 READING THESE INSTRUCTIONS TO YOU. AS I'VE SAID, FEEL FREE TO

14  TAKE NOTES, BUT YOU'LL GET A COPY OF THESE AT THE END.

15 YOU HAVE NOW BEEN SWORN AS JURORS IN THIS CASE. AND |

16 WANT TO IMPRESS UPON YOU THE SERIOUSNESS AND IMPORTANCE OF

17 SERVING ON A JURY. TRIAL BY JURY IS A FUNDAMENTAL RIGHT IN

18 CALIFORNIA. THE PARTIES HAVE A RIGHT TO A JURY THAT IS SELECTED

19 FAIRLY, THAT COMES TO THE CASE WITHOUT BIAS AND THAT WILL

20 ATTEMPT TO REACH A VERDICT BASED ON THE EVIDENCE PRESENTED.

21 BEFORE WE BEGIN I NEED TO EXPLAIN HOW YOU MUST CONDUCT YOURSELF
22 DURING THE TRIAL.

23 DO NOT ALLOW ANYTHING THAT HAPPENS OUTSIDE THIS

24 COURTROOM TO AFFECT YOUR DECISION. DURING THE TRIAL DO NOT TALK
25 ABOUT THIS CASE OR THE PEOPLE INVOLVED IN IT WITH ANYONE,

26  INCLUDING FAMILY AND PERSONS LIVING IN YOUR HOUSEHOLD, FRIENDS
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AND CO-WORKERS, SPIRITUAL LEADERS, ADVISORS OR THERAPISTS. DO
NOT POST ANY INFORMATION ABOUT THE TRIAL OR YOUR JURY SERVICE ON
THE INTERNET IN ANY FORM. DO NOT SEND OR ACCEPT ANY MESSAGES,
INCLUDING E-MAIL OR TEXT MESSAGES, TO OR FROM ANYONE CONCERNING
THE TRIAL OR YOUR SERVICE.

YOU MAY SAY THAT YOU ARE ON A JURY AND HOW LONG THE
TRIAL MAY TAKE, BUT THAT IS ALL. YOU MUST NOT EVEN TALK ABOUT
THE CASE WITH THE OTHER JURORS UNTIL AFTER | TELL YOU THAT IT IS
TIME FOR YOU TO DECIDE THE CASE. DURING THE TRIAL, YOU MUST NOT
LISTEN TO ANYONE ELSE TALK ABOUT THE CASE OR THE PEOPLE INVOLVED
IN THE CASE. YOU MUST AVOID ANY CONTACT WITH THE PARTIES, THE
LAWYERS, THE WITNESSES AND ANYONE ELSE WHO MAY HAVE A CONNECTION
TO THE CASE.

IF ANYONE TRIES TO TALK TO YOU ABOUT THIS CASE, TELL
THAT PERSON THAT YOU CANNOT DISCUSS IT BECAUSE YOU ARE A JUROR.
IF HE OR SHE KEEPS TALKING TO YOU, SIMPLY WALK AWAY AND REPORT
THE INCIDENT TO THE COURT BAILIFF AS SOON AS YOU CAN. AFTER THE
TRIAL IS OVER AND I HAVE RELEASED YOU FROM JURY DUTY YOU MAY
DISCUSS THE CASE WITH ANYONE, BUT YOU ARE NOT REQUIRED TO DO SO.

DURING THE TRIAL DO NOT READ, LISTEN TO OR WATCH ANY
NEWS REPORTS ABOUT THIS CASE. YOU MUST DECIDE THIS CASE BASED
ONLY ON WHAT THE EVIDENCE -- BASED ONLY ON THE EVIDENCE
PRESENTED IN THIS TRIAL AND THE INSTRUCTIONS OF LAW THAT | WILL

PROVIDE. NOTHING THAT YOU SEE, HEAR OR LEARN OUTSIDE THIS
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COURTROOM IS EVIDENCE UNLESS | SPECIFICALLY TELL YOU THAT IT IS.

IF YOU RECEIVE ANY INFORMATION ABOUT THIS CASE FROM ANY SOURCE
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OUTSIDE OF THE COURTROOM, PROMPTLY REPORT IT TO THE BAILIFF.

DO NOT DO ANY RESEARCH ON YOUR OWN OR AS A GROUP. DO
NOT USE A DICTIONARY, THE INTERNET OR OTHER REFERENCE MATERIALS.
DO NOT INVESTIGATE THE CASE OR CONDUCT ANY EXPERIMENTS. DO NOT
CONTACT ANYONE TO ASSIST YOU, SUCH AS A FAMILY ACCOUNTANT,
DOCTOR OR LAWYER.

DO NOT VISIT OR VIEW THE SCENE OF ANY EVENT INVOLVED
IN THIS CASE. IF YOU HAPPEN TO PASS BY THE SCENE, DO NOT STOP
OR INVESTIGATE. ALL JURORS MUST SEE OR HEAR THE SAME EVIDENCE
AT THE SAME TIME. IF YOU DO NEED TO VIEW THE SCENE DURING THE
TRIAL, YOU WILL BE TAKEN THERE AS A GROUP UNDER PROPER
SUPERVISION.

ITISIMPORTANT THAT YOU KEEP AN OPEN MIND THROUGHOUT
THIS TRIAL. EVIDENCE CAN ONLY BE PRESENTED A PIECE AT A TIME.
DO NOT FORM OR EXPRESS AN OPINION ABOUT THIS CASE WHILE THE
TRIAL IS GOING ON. YOU MUST NOT DECIDE ON A VERDICT UNTIL AFTER
YOU HAVE HEARD ALL THE EVIDENCE AND DISCUSSED IT THOROUGHLY WITH
YOUR FELLOW JURORS IN YOUR DELIBERATIONS. DO NOT CONCERN
YOURSELF WITH THE REASONS FOR THE RULINGS | WILL MAKE DURING THE
COURSE OF THE TRIAL. DO NOT GUESS WHAT I MAY THINK YOUR VERDICT
SHOULD BE FROM ANYTHING I MIGHT SAY OR DO.

WHEN YOU BEGIN YOUR DELIBERATIONS, YOU MAY DISCUSS THE
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CASE ONLY IN THE JURY ROOM AND ONLY WHEN ALL JURORS ARE PRESENT.
YOU MUST DECIDE WHAT THE FACTS ARE IN THIS CASE AND, | REPEAT,
YOUR VERDICT MUST BE BASED ONLY ON THE EVIDENCE THAT YOU SEE OR

HEAR IN THIS COURTROOM. DO NOT LET BIAS, SYMPATHY, PREJUDICE OR
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PUBLIC OPINION INFLUENCE YOUR VERDICT. AT THE END OF THE TRIAL,
| WILL EXPLAIN THE LAW THAT YOU MUST FOLLOW TO REACH YOUR
VERDICT. YOU MUST FOLLOW THE LAW AS | EXPLAIN IT TO YOU, EVEN
IF YOU DO NOT AGREE WITH THAT LAW.

TO ASSIST YOU IN YOUR TASK AS JURORS, | WILL NOW
EXPLAIN HOW THE TRIAL WILL PROCEED. MARCINE BLOUGH FILED THIS
LAWSUIT. SHE'S CALLED THE PLAINTIFF. SHE SEEKS DAMAGES FROM
MENLO COLLEGE, WHO IS CALLED THE DEFENDANT. THE PLAINTIFF AND
THE DEFENDANTS ARE CALLED PARTIES TO THIS CASE.

FIRST, EACH SIDE MAY MAKE AN OPENING STATEMENT; BUT
NEITHER SIDE IS REQUIRED TO DO SO. AN OPENING STATEMENT IS NOT
EVIDENCE. IT IS SIMPLY AN OUTLINE TO HELP YOU UNDERSTAND WHAT
THAT PARTY EXPECTS THE EVIDENCE WILL SHOW. ALSO, BECAUSE IT IS
OFTEN DIFFICULT TO GIVE YOU THE EVIDENCE IN THE ORDER WE WOULD
PREFER, THE OPENING STATEMENT ALLOWS YOU TO KEEP AN OVERVIEW OF
THE CASE IN MIND DURING THE PRESENTATION OF THE EVIDENCE.

NEXT, THE JURY WILL HEAR EVIDENCE. THE PLAINTIFF WILL
PRESENT HER EVIDENCE FIRST. WHEN THE PLAINTIFF IS FINISHED, THE
DEFENDANT WILL HAVE AN OPPORTUNITY TO PRESENT ITS EVIDENCE.

EACH WITNESS WILL FIRST BE QUESTIONED BY THE SIDE THAT ASKS THE

blough1.TXT[2/2/2015 8:31:22 AM]



21

22

23

24

25

26

10

11

12

13

14

15

16

17

18

WITNESS TO TESTIFY. THIS IS CALLED DIRECT EXAMINATION. THEN
THE OTHER SIDE IS PERMITTED TO QUESTION THE WITNESS. THIS IS
CALLED CROSS-EXAMINATION.

DOCUMENTS OR OBJECTS REFERRED TO DURING THE TRIAL ARE
CALLED EXHIBITS. EXHIBITS ARE GIVEN A NUMBER OR LETTER AND

MARKED SO THEY MAY BE CLEARLY IDENTIFIED. EXHIBITS ARE NOT
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EVIDENCE UNTIL I ADMIT THEM INTO EVIDENCE. DURING YOUR
DELIBERATIONS, YOU WILL BE ABLE TO LOOK AT ALL EXHIBITS ADMITTED
INTO EVIDENCE.

THERE ARE MANY RULES THAT GOVERN WHETHER SOMETHING
WILL BE CONSIDERED EVIDENCE IN A TRIAL. AS ONE SIDE PRESENTS
EVIDENCE, THE OTHER SIDE HAS THE RIGHT TO OBJECT AND ASK ME TO
DECIDE IF THE EVIDENCE IS PERMITTED BY THE RULES. USUALLY, |
WILL DECIDE IMMEDIATELY BUT SOMETIMES | MAY HAVE TO HEAR
ARGUMENTS OUTSIDE OF YOUR PRESENCE.

AFTER THE EVIDENCE HAS BEEN PRESENTED, | WILL INSTRUCT
YOU ON THE LAW THAT APPLIES TO THE CASE AND THE ATTORNEYS WILL
MAKE CLOSING ARGUMENTS. WHAT THE PARTIES SAY IN CLOSING
ARGUMENT IS NOT EVIDENCE. THE ARGUMENTS ARE OFFERED TO HELP YOU
UNDERSTAND THE EVIDENCE AND HOW THE LAW APPLIES TO IT.

YOU HAVE BEEN GIVEN NOTEBOOKS. YOU MAY TAKE NOTES
DURING THE TRIAL. DO NOT TAKE THE NOTEBOOKS OUT OF THE
COURTROOM OR THE JURY ROOM AT ANY TIME DURING THE TRIAL. YOU

MAY TAKE YOUR NOTES INTO THE JURY ROOM DURING THE DELIBERATIONS.
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YOU SHOULD USE YOUR NOTES ONLY TO REMIND YOURSELF OF WHAT
HAPPENED DURING THE TRIAL.

DO NOT LET YOUR NOTETAKING INTERFERE WITH YOUR ABILITY
TO LISTEN CAREFULLY TO ALL THE TESTIMONY AND TO WATCH THE
WITNESSES AS THEY TESTIFY, NOR SHOULD YOU ALLOW YOUR IMPRESSION
OF A WITNESS OR OTHER EVIDENCE TO BE INFLUENCED BY WHETHER OR
NOT OTHER JURORS ARE TAKING NOTES. YOUR INDEPENDENT

RECOLLECTION OF THE EVIDENCE SHOULD GOVERN YOUR VERDICT AND YOU

99

SHOULD NOT ALLOW YOURSELF TO BE INFLUENCED BY THE NOTES OF OTHER
JURORS IF THOSE NOTES DIFFER FROM WHAT YOU REMEMBER.

THE COURT REPORTER IS MAKING A RECORD OF EVERYTHING
THAT IS SAID. IF DURING THE DELIBERATION YOU HAVE A QUESTION
ABOUT WHAT THE QUESTION SAID, YOU SHOULD ASK THAT THE COURT
REPORTER'S RECORD BE READ TO YOU. YOU MUST ACCEPT THE COURT
REPORTER'S RECORD AS ACCURATE. AT THE END OF THE TRIAL YOUR
NOTES WILL BE COLLECTED AND DESTROYED OR YOU MAY TAKE THEM HOME
WITH YOU. THEY ARE NOT RETAINED BY THE COURT AS PART OF THE
CASE RECORD.

SWORN TESTIMONY, DOCUMENTS OR ANYTHING ELSE MAY BE
ADMITTED INTO EVIDENCE. YOU MUST DECIDE WHAT THE FACTS ARE IN
THIS CASE FROM THE EVIDENCE YOU SEE OR HEAR DURING THE TRIAL.

YOU MAY NOT CONSIDER AS EVIDENCE ANYTHING THAT YOU SEE OR HEAR
WHEN COURT IS NOT IN SESSION, EVEN SOMETHING DONE OR SAID BY ONE

OF THE PARTIES, ATTORNEYS OR WITNESSES. WHAT THE ATTORNEYS SAY

blough1.TXT[2/2/2015 8:31:22 AM]



17

18

19

20

21

22

23

24

25

26

10

11

12

13

14

DURING THE TRIAL IS NOT EVIDENCE.

IN THEIR OPENING STATEMENTS AND CLOSING ARGUMENTS, THE
ATTORNEYS WILL TALK TO YOU ABOUT THE LAW AND THE EVIDENCE. WHAT
THE LAWYERS SAY MAY HELP YOU UNDERSTAND THE LAW AND THE
EVIDENCE, BUT THEIR STATEMENTS AND ARGUMENTS ARE NOT EVIDENCE.
THE ATTORNEYS' QUESTIONS ARE NOT EVIDENCE. ONLY THE WITNESSES'
ANSWERS ARE EVIDENCE. YOU SHOULD NOT THINK THAT SOMETHING IS
TRUE JUST BECAUSE AN ATTORNEY'S QUESTION SUGGESTS IT IS TRUE.

HOWEVER, THE ATTORNEYS FOR BOTH SIDES CAN AGREE THAT

CERTAIN FACTS ARE TRUE. THIS AGREEMENT IS CALLED A STIPULATION.
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NO OTHER PROOF IS NEEDED, AND YOU MUST ACCEPT THOSE FACTS AS
TRUE IN THIS TRIAL.
EACH SIDE HAS THE RIGHT TO OBJECT TO EVIDENCE OFFERED
BY THE OTHER SIDE. IF I DO NOT AGREE WITH THE OBJECTION, | WILL
SAY IT IS OVERRULED. IF | OVERRULE AN OBJECTION, THE WITNESS
WILL ANSWER AND YOU MAY CONSIDER THE EVIDENCE. IF | AGREE WITH
THE OBJECTION, | WILL SAY IT IS SUSTAINED. IF I SUSTAIN AN
OBJECTION, YOU MUST IGNORE THE QUESTION. IF THE WITNESS DID NOT
ANSWER, YOU MUST NOT GUESS WHAT HE OR SHE MIGHT HAVE SAID OR WHY
| SUSTAINED THE OBJECTION. IF THE WITNESS HAS ALREADY ANSWERED,
YOU MUST IGNORE THE ANSWER.
THERE WILL BE TIMES WHEN I NEED TO TALK TO THE
ATTORNEYS PRIVATELY. DO NOT BE CONCERNED ABOUT OUR DISCUSSIONS

OR TRY TO GUESS WHAT WE ARE SAYING. AN ATTORNEY MAY MAKE A
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15 MOTION TO STRIKE TESTIMONY THAT YOU HAVE HEARD. IF I GRANT THE
16 MOTION, YOU MUST TOTALLY DISREGARD THAT TESTIMONY. YOU MUST
17 TREAT IT AS THOUGH IT DID NOT EXIST.

18 A WITNESS IS A PERSON WHO HAS KNOWLEDGE RELATED TO

19 THIS CASE. YOU WILL HAVE TO DECIDE WHETHER YOU BELIEVE EACH

20  WITNESS AND HOW IMPORTANT EACH WITNESS'S TESTIMONY IS TO THE
21 CASE. YOU MAY BELIEVE ALL, PART OR NONE OF A WITNESS'S

22  TESTIMONY. IN DECIDING WHETHER TO BELIEVE A WITNESS'S TESTIMONY
23  YOU MAY CONSIDER, AMONG OTHER FACTORS THE FOLLOWING:

24 HOW WELL DID THE WITNESS SEE, HEAR OR OTHERWISE SENSE

25 WHAT HE OR SHE DESCRIBED IN COURT? HOW WELL DID THE WITNESS

26 REMEMBER AND DESCRIBE WHAT HAPPENED? HOW DID THE WITNESS LOOK,
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1  ACT AND SPEAK WHILE TESTIFYING? DID THE WITNESS HAVE ANY REASON
2 TO SAY SOMETHING THAT WAS NOT TRUE? DID THE WITNESS SHOW ANY
3 BIAS OR PREJUDICE? DID THE WITNESS HAVE A PERSONAL RELATIONSHIP
4  WITH ANY OF THE PARTIES INVOLVED IN THE CASE? DOES THE WITNESS

5 HAVE A PERSONAL STAKE IN HOW THE CASE IS DECIDED? WHAT WAS THE
6 WITNESS'S ATTITUDE TOWARD THE CASE OR ABOUT GIVING TESTIMONY?
7 SOMETIMES A WITNESS MAY SAY SOMETHING THAT IS NOT

8 CONSISTENT WITH SOMETHING ELSE HE OR SHE SAID. SOMETIMES

9 DIFFERENT WITNESSES WILL GIVE DIFFERENT VERSIONS OF WHAT

10 HAPPENED. PEOPLE OFTEN FORGET THINGS OR MAKE MISTAKES IN WHAT
11 THEY REMEMBER. ALSO, TWO PEOPLE MAY SEE THE SAME EVENT BUT

12 REMEMBER IT DIFFERENTLY. YOU MAY CONSIDER THESE DIFFERENCES,
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13 BUT DO NOT DECIDE THAT TESTIMONY IS UNTRUE JUST BECAUSE IT

14  DIFFERS FROM THE OTHER TESTIMONY.

15 HOWEVER, IF YOU DECIDE THAT A WITNESS HAS DELIBERATELY

16  TESTIFIED UNTRUTHFULLY ABOUT SOMETHING IMPORTANT, YOU MAY CHOOSE
17 NOT TO BELIEVE ANYTHING THAT WITNESS SAID. ON THE OTHER HAND,

18 IF YOU THINK THE WITNESS TESTIFIED UNTRUTHFULLY ABOUT SOME

19  THINGS BUT TOLD THE TRUTH ABOUT OTHERS, YOU MAY ACCEPT THE PART
20 YOU THINK IS TRUE AND IGNORE THE REST. DO NOT MAKE ANY DECISION

21  SIMPLY BECAUSE THERE WERE MORE WITNESSES ON ONE SIDE THAN ON THE
22 OTHER. IF YOU BELIEVE IT IS TRUE, THE TESTIMONY OF A SINGLE

23 WITNESS IS ENOUGH TO PROVE A FACT.

24 YOU MUST NOT BE BIASED IN FAVOR OF OR AGAINST ANY

25  WITNESS BECAUSE OF HIS OR HER DISABILITY, GENDER, RACE,

26  RELIGION, ETHNICITY, SEXUAL ORIENTATION, AGE, NATIONAL ORIGIN OR
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1 SOCIOECONOMIC STATUS.

2 DURING THE TRIAL, YOU WILL HEAR TESTIMONY READ FROM

3 DEPOSITIONS OR VIDEOTAPES OF DEPOSITIONS. A DEPOSITION IS THE

4 TESTIMONY OF A PERSON TAKEN BEFORE TRIAL. AT A DEPOSITION, THE

5 PERSON IS SWORN TO TELL THE TRUTH AND IS QUESTIONED BY THE

6 ATTORNEYS. YOU MUST CONSIDER THE DEPOSITION TESTIMONY THAT WILL
7 BEREAD TO YOU IN THE SAME WAY AS YOU CONSIDER TESTIMONY GIVEN

8 IN COURT.

9 LADIES AND GENTLEMEN, THOSE ARE THE INSTRUCTIONS I'M

10 GOING TO GET YOU STARTED WITH. AND AT THIS TIME, I'M READY TO
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11  TURN OVER TO THE PLAINTIFFS TO GIVE THEIR OPENING STATEMENT.

12 MR. LEBOWITZ, ARE YOU READY?

13 MR. LEBOWITZ: | AM, YOUR HONOR.

14 THE COURT: GO AHEAD, PLEASE.

15 MR. LEBOWITZ: THANK YOU, YOUR HONOR; COUNSEL.
16 LADIES AND GENTLEMEN, BEFORE | GET STARTED | JUST

17 WANTED TO, ONCE AGAIN, THANK YOU FOR THE SACRIFICE WE KNOW

18 YOU'RE MAKING, ESPECIALLY ON BEHALF OF PROFESSOR BLOUGH. WE ARE
19 EXTRAORDINARILY THANKFUL FOR THE SERVICE YOU'RE ABOUT TO

20 PROVIDE, AND WE ARE VERY SATISFIED THAT WE WILL GET A FAIR TRIAL

21 HERE; AND WE JUST WANT TO EXPRESS OUR THANKS.

22 LADIES AND GENTLEMEN, AS | TOLD YOU YESTERDAY, THIS

23 CASE IS ABOUT THE DECISION THAT MENLO COLLEGE MADE TO TERMINATE
24 THE EMPLOYMENT OF A 29-YEAR, AWARD-WINNING PROFESSOR BECAUSE SHE
25 HAD CANCER. SHE DID NOTHING WRONG IS WHAT YOU WILL HEAR IN THIS

26 CASE. SHE DID NOTHING WRONG, EXCEPT GET CANCER.
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1 NOW, THROUGH THIS TRIAL YOU'LL GET TO MEET PROFESSOR

2 BLOUGH ON THE WITNESS STAND, AS WELL AS MANY OTHER WITNESSES,
3 AND YOU'LL GET TO KNOW WHO SHE IS. LET ME TELL YOU A LITTLE BIT
4  ABOUT WHAT SHE'S GOING TO TELL YOU. SHE GREW UP IN JOHNSTOWN,
5 PENNSYLVANIA IN THE 1960S. A SMALL TOWN IN WESTERN

6 PENNSYLVANIA.

7 IT'S ACTUALLY THE TOWN WHERE DEER HUNTER, THE MOVIE,

8 WASFILMED. A ROUGH TOWN, BUT SHE GREW UP AND SHE WORKED HARD
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WITH THE SMALL-TOWN VALUES THAT SHE GREW UP WITH, WORKING HARD,
CONTRIBUTING TO SOCIETY, CONTRIBUTING TO THE COMMUNITY. AND
GIVING BACK WAS AN ESSENTIAL VALUE THAT SHE GREW UP WITH.

NOW, SHE WORKED HARD AND EXCELLED AT SCHOOL. SHE, IN
FACT, WAS THE VALEDICTORIAN OF HER HIGH SCHOOL, THE FIRST GIRL
WOMAN THAT SHE KNEW OF IN HER GENERATION TO BE THE
VALEDICTORIAN. SHE GRADUATED FIRST IN HER CLASS IN HIGH SCHOOL.

FROM THERE SHE WAS LUCKY ENOUGH TO GO TO AN IVY LEAGUE
SCHOOL. SHE WENT TO THE UNIVERSITY OF PENNSYLVANIA, WHICH IS A
BIG CITY IN PHILADELPHIA AND EXCELLED THERE AS WELL, WHERE SHE
STUDIED SPANISH AND INTERNATIONAL RELATIONS. SHE SPENT AN
ENTIRE YEAR IN SPAIN, GOING TO COLLEGE IN SPANISH AND LEARNING
THE LANGUAGE AS SHE WENT.

SHE WENT FROM THERE TO CORNELL LAW SCHOOL, ANOTHER IVY
LEAGUE SCHOOL AND, AGAIN, EXCELLED. SHE GRADUATED -- OUT OF 150
ENTERING STUDENTS, SHE GRADUATED IN THE TOP THIRD OF HER CLASS.
NOW, WHAT'S AMAZING, SHE WAS ONE OF SEVEN WOMEN IN HER ENTIRE

CLASS. SHE GRADUATED IN 1977.

104

AND WHEN SHE GRADUATED, SHE WAS COURTED BY THE BIG LAW
FIRMS IN NEW WORK AND UP AND DOWN THE EAST COAST. BIG MONEY,
BIG PRESTIGIOUS LAW FIRMS WANTED HER TO COME WORK FOR THEM. SHE
WAS COURTED BY FEDERAL JUDGES. BECAUSE ONE OF THE MOST
PRESTIGIOUS JOBS YOU CAN GET RIGHT OUT OF LAW SCHOOL IS WHAT YOU

CALL AN OFFICIAL COURTSHIP, WHERE YOU WORK AS A PERSONAL
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ASSISTANT TO A FEDERAL JUDGE FOR ONE OR TWO YEARS. AND THERE
WERE FEDERAL JUDGES COMING TO HER SAYING, "WE WOULD LIKE YOU TO
BE A CLERK."

WELL, SHE COULD HAVE GONE FOR THAT BRASS RING IN
EITHER OF THOSE, BUT SHE DECIDED THAT'S NOT WHAT SHE WANTED.
SHE DIDN'T WANT THE BIG MONEY OR THE BIG PRESTIGE. SHE WANTED
TO GIVE BACK, AND SHE WANTED TO TEACH. AND SO WHAT SHE DID WAS
SHE LOOKED FOR COLLEGES. SHE WANTED TO TEACH AT COLLEGE.

SO WHAT SHE DID WAS SHE LOOKED FOR WHAT WE CALL
TEACHING COLLEGES. COLLEGES THAT FOCUS ON TEACHING AND THE
STUDENTS, NOT THE LARGE RESEARCH INSTITUTIONS, OR THE STANFORDS,
OR THE CALS, WHERE THE PROFESSORS OPERATED UNDER HUGE AMOUNTS OF
PRESSURE TO WHAT WE CALL PUBLISH OR PERISH. THEY HAVE TO DO
RESEARCH AND GET GOVERNMENT MONEY AND ALL THIS KIND OF STUFF.
SHE WANTED TO TEACH. SHE WANTED TO BE IN THERE WITH THE
STUDENTS, AND WORK WITH THE STUDENTS, AND GET INVOLVED WITH THE
STUDENTS' LIVES AND HELP GUIDE THEM AND MOLD THEM.

AND SO FROM 1977 TO 1999, SHE LED THE WAY AT MENLO
COLLEGE. WHEN SHE WAS HIRED IN 1977, SHE WAS HIRED INTO THE

BUSINESS AND MANAGEMENT SCHOOL. IT'S AN UNDERGRADUATE PROGRAM
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AT MENLO COLLEGE. SHE WAS THE FIRST WOMAN HIRED IN THAT FACULTY
POSITION. AT THE TIME THERE WAS ONLY ONE OTHER WOMAN THAT SHE
KNEW OF WHO WAS ON FACULTY ANYWHERE IN THE COLLEGE, AND SHE WAS

A FRENCH TEACHER, A FRENCH PROFESSOR. THAT WAS THE ONLY OTHER
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5 WOMAN WHEN SHE FIRST ARRIVED.

6 AND SHE TOOK IT UPON HERSELF NOT JUST TO TEACH THE

7  STUDENTS, BUT TO DEVELOP NEW CURRICULUM, TO LEAD THE COLLEGE

8 FORWARD AND TO BE A LEADER IN THE COMMUNITY, TO BE THERE FOR THE
9 STUDENTS. AND ALL THE WHILE, SHE GOT TOP STUDENT EVALUATIONS.

10 YOU'RE GOING TO HEAR FROM A NUMBER OF FACULTY MEMBERS WHO WILL
11  TELL YOU THAT THEY LOOKED AT HER STUDENT EVALUATIONS AND THEY'VE
12 LOOKED AT THEIR OWN, AND THEY PREPARED THEM. AND THEY SAID

13 PROFESSOR BLOUGH, EVEN WHEN SHE WAS HAVING TROUBLES, HER STUDENT
14 EVALUATIONS WERE BETTER THAN THEIRS.

15 AND THIS IS SOMETHING THAT SHE MAINTAINED FOR YEARS.

16 SHE WAS ONE OF THE LEADING PROFESSORS AT THIS COLLEGE. AND I'LL

17 TELL YOU A LITTLE BIT ABOUT STUDENT EVALUATIONS. STUDENT

18 EVALUATIONS ARE, AT THE END OF THE SEMESTER THEY HAND OUT FORMS
19 TO THE STUDENTS AND THE STUDENTS RATE THE PROFESSORS, BOTH ON A
20 NUMERICAL SCALE AND ALSO CAN WRITE COMMENTS.

21 AND FOR YEARS, AND YEARS, AND YEARS AND ALL THROUGH

22 PROFESSOR BLOUGH'S EMPLOYMENT, THOSE STUDENT EVALUATIONS WERE
23 THE ONLY METHOD THAT THE COLLEGE USED TO RATE FACULTY

24 PERFORMANCE. IT WAS THE ONLY MEASURE THEY USED. THERE WAS NO

25 PERFORMANCE REVIEW. THERE WAS NO SUPERVISOR MEETING,

26 PERFORMANCE REVIEW, LIKE YOU SEE IN PRIVATE BUSINESSES OR
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1  ANYTHING LIKE THAT. STUDENT EVALUATIONS WERE HOW THE FACULTY

2 WERE EVALUATED EVERY SEMESTER, AND SHE ALWAYS WAS AT THE TOP.
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SHE WAS HONORED BY THE COLLEGE, IN FACT, DURING THIS
TIME. SHE WAS SENT TO OXFORD IN ENGLAND TO TEACH. SHE ACTUALLY
TAUGHT AS A LECTURER AT OXFORD UNIVERSITY. SHE WAS HONORED BY
THE STUDENTS. SHE WAS AWARDED THE TEACHER OF THE YEAR AWARD
MULTIPLE TIMES. AND SHE WAS ADMIRED AND RESPECTED BY HER FELLOW
FACULTY, AND YOU'LL HEAR THAT ON THE STAND IN THIS CASE.
ADMIRED AND RESPECTED BY THE STUDENTS, AND YOU'LL SEE THAT IN
THE STUDENT EVALUATIONS.

AND WHAT SHE FOUND WAS, AND WHAT ATTRACTED HER SO MUCH
TO MENLO COLLEGE IN THE FIRST PLACE -- HOW CAN SOMEONE UP IN
ITHACA, NEW YORK, GRADUATING FROM CORNELL UNIVERSITY, FIND MENLO
COLLEGE OUT HERE ON THE PENINSULA? WELL, SHE DID. AND WHAT SHE
FOUND ABOUT IT, AND WHAT ATTRACTED HER SO MUCH TO IT WAS WHEN
SHE CAME OUT TO INTERVIEW FOR THE POSITION.

SHE MET WITH THE ENTIRE BUSINESS SCHOOL FACULTY, AND
THEY ALL WENT OUT TO DINNER TOGETHER. AND WHAT SHE SAID AND
WHAT SHE FELT WAS, THIS IS MY FAMILY. THESE ARE PEOPLE WHO ARE
LONG-TERM EMPLOYEES WHO LOVE THE INSTITUTION, WHO LOVE ONE
ANOTHER. THIS IS WHERE | WANT TO BE. AND THAT WAS WHAT
ULTIMATELY INFLUENCED HER.

NOW, WHAT HAPPENED NEXT IN HER LIFE WAS THE THINGS
THAT SHE STRUGGLED WITH, THAT LEAD US HERE. IN 1999, SHE TOOK A
LEAVE OF ABSENCE. NOW, AT THE TIME SHE DIDN'T KNOW SHE ACTUALLY

HAD CANCER, WHEN SHE TOOK THE LEAVE. ON THE FORMS YOU'LL SEE
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1 WHERE SHE TOOK THE LEAVE OF ABSENCE IN '99. IT WAS TO, WHAT SHE

2 CALLED, "RECHARGE HER BATTERIES."

3 SHE FELT ALMOST BURNT OUT. THERE WAS SOMETHING THAT

4  WASN'T QUITE RIGHT. SHE DIDN'T QUITE UNDERSTAND WHAT WAS GOING
5 ON. SO SHE FIGURED, MAYBE | WILL TAKE A YEAR. I'VE BEEN DOING

6 THISFOR 22 YEARS. MAYBE | SHOULD TAKE A LEAVE AND SEE IF I CAN

7 RECHARGE MY BATTERIES AND DO SOMETHING.

8 SHE DID THAT AND SHE CAME BACK. SHE CAME BACK FOR A

9 YEAR AND FOUND, YOU KNOW, IT REALLY DIDN'T WORK. THERE WAS

10 SOMETHING GOING ON, AND HER HEALTH STARTED TO DETERIORATE. SHE
11 STARTED GETTING MASSIVE HEADACHES. WHEN | SAY "MASSIVE," | MEAN
12 SHE WAS INCAPACITATED, IN BED, LIGHTS OUT, NO MOVEMENT, NO

13  STIMULATION FOR A WEEK AT A TIME. SOME PEOPLE CALL THESE

14 MIGRAINES; | CALL THEM MASSIVE HEADACHES, COMPLETELY

15 DEBILITATING. SHE DIDN'T KNOW WHAT WAS GOING ON. SHE COULD NOT
16 WORK, AND SHE TOOK A DISABILITY LEAVE OF ABSENCE FROM THE

17 COLLEGE.

18 AND IN LATE 2001, AS SHE WAS ON THIS LEAVE OF ABSENCE,

19 SHE HAD A ROUTINE COLONOSCOPY. AND WHAT THEY FOUND WAS TUMORS.
20 THEY DIDN'T KNOW WHAT THEY WERE. THEY KNEW THEY WEREN'T

21  SUPPOSED TO BE THERE, BUT THEY DIDN'T KNOW EXACTLY WHAT IT WAS,
22 AND THAT WAS IN LATE 2001.

23 SO THEY SENT HER BACK A MONTH OR TWO LATER TO HAVE A

24  FURTHER BIOPSY AND EXAMINATION. AND WHAT THEY FOUND IN

25 FEBRUARY 2002 WAS HER GUT WAS INTERNALLY LITTERED WITH TUMORS,

26 TINY LITTLE TUMORS CALLED CARCINOID TUMORS. IT IS A FORM OF
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CANCER. AND YOU'LL HEAR A LOT ABOUT CARCINOID TUMORS AND WHAT

THOSE IMPACTS ARE IN SOMEONE'S LIFE, DURING THIS TRIAL.

SO SHE HAD HER SURGERY IN 2002. HALF OF HER COLON WAS

REMOVED; SIX INCHES OF HER SMALL INTESTINE. SHE HAD TO SPEND
FIVE DAYS COMPLETELY IMMOBILE IN BED AFTER THE SURGERY. AND
FROM THERE, IT TOOK SIX MONTHS FOR HER TO EVEN WALK AGAIN

WITHOUT ASSISTANCE FROM SOMEBODY ELSE.

AND WHAT'S UNIQUE ABOUT THIS RARE FORM OF CANCER,

THESE CARCINOID TUMORS IS THAT THE NORMAL PROTOCOL, AND WHAT WAS
PRESCRIBED FOR PROFESSOR BLOUGH, IS THAT YOU ARE ON CHEMOTHERAPY
FOR LIFE. YOU KNOW, IN MOST CANCERS THAT EVERYONE HAS
EXPERIENCE WITH, THERE'S USUALLY A COURSE OF TREATMENT.

THERE'S SURGERY, THERE'LL BE RADIATION, PERHAPS, AND

THEN SOME CHEMO FOR SIX MONTHS TO A YEAR OR SOME SPAN OF TIME,
BUT THERE'S AN ENDING POINT. WELL, THE STANDARD PROTOCOL FOR
THIS PARTICULAR FORM OF CANCER IS CHEMOTHERAPY FOR LIFE, AND
THAT'S WHAT SHE WAS PRESCRIBED IN MID 2002.

WELL, BY 2003, THE BEGINNING OF 2003, PROFESSOR
BLOUGH, WHO HAD WORKED REALLY HARD -- SHE DIDN'T WANT TO BE
INCAPACITATED FOR LIFE. SHE DIDN'T WANT TO BE ON DISABILITY FOR
LIFE. THERE WAS NO WAY SHE WAS NOT GOING TO KEEP WORKING. SO
SHE GOT HERSELF BACK UP ON HER FEET. AND WHAT SHE DID WAS;, IN

THE BEGINNING OF 2003, THE FIRST HALF OF 2003, SHE LET THE
COLLEGE KNOW, I'M READY TO COME BACK. | WANT TO COME BACK. AND

SHE WAS EAGER.
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THE PROBLEM WITH BEING ON DISABILITY, ESPECIALLY FOR
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PROFESSOR BLOUGH, AND HER SMALL-TOWN VALUES AND UPBRINGING SHE
HAD, WITH HARD WORK AND WORKING FOR WHAT YOU GET AND GIVING
BACK, WAS THAT SHE FELT LIKE SHE WAS A BURDEN. A BURDEN ON
SOCIETY, TAKING A HANDOUT FROM THE INSURANCE COMPANY OR FROM
SOCIAL SECURITY FOR DISABILITY. SHE DIDN'T WANT THAT. SHE
HATED IT, IN FACT. SHE HATED BEING THE TAKER INSTEAD OF THE
GIVER.
AND SHE WAS READY, BY THE BEGINNING OF 2003, TO
CONTRIBUTE AGAIN TO THE COMMUNITY, AND ESPECIALLY IN PARTICULAR
TO THE MENLO COLLEGE COMMUNITY. IN RETROSPECT, PERHAPS, SHE WAS
A LITTLE TOO EAGER RIGHT THEN. SHE WANTED TO COME BACK FULL
TIME RIGHT AWAY. AND THE COLLEGE HAD HER SEE AN EVALUATOR TO
DETERMINE WHETHER OR NOT SHE WAS FIT TO COME BACK TO WORK.
MADE SENSE AT THAT POINT. SHE HAD BEEN OFF FOR,
ESSENTIALLY, THREE YEARS. HAD GONE THROUGH DEBILITATING,
INCAPACITATING HEADACHES AND MEDICAL CONDITIONS, HAD GONE
THROUGH A MAJOR ABDOMINAL SURGERY. SO IT MADE SENSE TO HAVE HER
EVALUATED BEFORE SHE CAME BACK. AND THAT'S WHAT HAPPENED. AND
THE EVALUATOR SAID, LET'S TRY COMING BACK HALF TIME FOR A
SEMESTER. LET'S SEE IF THAT WILL HELP, AND THEN WE'LL TEST YOU
OUT AND COME BACK IN THE SPRING, AND LET'S SEE IF WE CAN BRING
YOU BACK TO FULL-TIME.

WELL, SHE DIDN'T REALLY WANT TO DO THAT BECAUSE SHE
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24  WAS SO EAGER. SHE WANTED TO GET BACK AND WORK FULL TIME, BUT IN
25 THE END, SHE DID IT. AND WHAT HAPPENED WAS IT TURNED OUT TO

26 WORK GREAT FOR HER, BECAUSE SHE WORKED PART TIME. AND, ONCE

110

1  AGAIN, SHE PERFORMED WELL. AND SHE WENT BACK TO THE EVALUATOR

2 IN THE NEXT SPRING. AND HE SAID, "YOU'RE READY TO GO." AND

3 THERE SHE WAS BACK AT WORK.

4 SO IN 2004, 2005 SHE WAS RIGHT BACK UP IN THAT SADDLE.

5 SHE WAS READY TO WORK, AND SHE WAS BACK THERE CONTRIBUTING TO

6 THE STUDENTS. SPRING OF 2004, SHE WAS BACK UP FULL-TIME AGAIN,

7 HAD ANEW CONTRACT. FALL OF 2004, FULL-TIME, CARRYING A FULL

8 LOAD; DOING EVERYTHING SHE HAD ALWAYS DONE. LEADING THE

9 STUDENTS. BEING ON COMMITTEES. LEADING FACULTY COMMITTEES.

10 ONE THING YOU'LL HEAR IN THIS TRIAL IS THAT THE

11 FACULTY ADMIRED HER SO MUCH THAT ANYTIME SHE WAS ON A FACULTY
12 COMMITTEE, WITHOUT ANYBODY EVEN ASKING, SHE WAS IMMEDIATELY

13 NOMINATED TO BE THE CHAIR OF THAT COMMITTEE. BECAUSE EVERYBODY
14  KNEW SHE COULD GET THINGS DONE.

15 AND IF YOU'VE HAD ANY EXPERIENCE WITH COMMITTEES,

16 ANYBODY KNOWS THAT COMMITTEES ARE ALWAYS GETTING BOGGED DOWN IN
17 BUREAUCRACY, PEOPLE BICKERING, PEOPLE ARGUING, THINGS NEVER GET
18 DONE. WELL, EVERYBODY ALWAYS PUT PROFESSOR BLOUGH AT THE TOP OF
19 THE CHAIR BECAUSE THEY KNEW SHE WOULD CUT RIGHT THROUGH IT AND
20 SHE WOULD GET THINGS DONE.

21 SPRING OF 2005, AGAIN, ANOTHER GREAT SEMESTER WHERE
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SHE WAS GETTING, AGAIN, THE TOP STUDENT EVALUATIONS OF ANYBODY
AROUND. EVERYBODY AGREED THAT SHE WAS THE TOP PROFESSOR IN THE
COLLEGE. AND EVEN AT THAT TIME, THE PRESIDENT AT THAT TIME,

BECAUSE SHE HAD BEEN OFF FOR SO LONG AND HAD WORKED HER WAY BACK

INTO WORK, WAS A LITTLE CONCERNED FOR HER ABOUT WHETHER OR NOT
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SHE WOULD HAVE A RELAPSE, WHETHER IT WOULD BE TOO MUCH TO
CONTINUE WORKING.

AND HE SAID, "YOU KNOW, EVEN THOUGH IT'S PART OF YOUR
JOB TO DO THE COMMITTEE WORK AND TO BE ON FACULTY COMMITTEES,
VARIOUS TYPES OF FACULTY COMMITTEES, WE'LL LET IT SLIDE FOR YOU.
YOU DON'T HAVE TO DO IT FOR A LITTLE WHILE." YOU KNOW WHAT, SHE
SAID, "NO. THAT'S OKAY. I'LL DO IT." AND SHE KEPT WORKING ON
THE COMMITTEES.

IN FACT, AS OF 2005 BECAME CHAIR OF THE PERSONNEL
COMMITTEE. AND THE PERSONNEL COMMITTEE IS A SUBSET OF THE
FACULTY SENATE. AND YOU'LL HEAR A LITTLE BIT ABOUT THE
PERSONNEL COMMITTEE BECAUSE IT'S WHERE FACULTY MEMBERS FIRST
SUBMIT THEIR APPLICATIONS FOR CONTRACT RENEWALS. AND | SHOULD
STOP FOR A MOMENT AND EXPLAIN SOMETHING. IT'S ALSO ALITTLE
DIFFERENT ABOUT MENLO COLLEGE COMPARED TO LARGE UNIVERSITIES AND
OTHER COLLEGES YOU MIGHT BE MORE FAMILIAR WITH.

THERE IS NO TENURE AT MENLO COLLEGE. A LOT OF THESE
OTHER UNIVERSITIES' PROFESSORS WORK FOR FIVE, SIX, SEVEN, EIGHT

YEARS AND APPLY FOR WHAT'S CALLED TENURE, ESSENTIALLY PERMANENT
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EMPLOYMENT. THERE'S NO SUCH SYSTEM AT MENLO COLLEGE. THEY WORK
ON A SERIES OF ROTATING CONTRACTS. AND FOR SOMEONE IN PROFESSOR
BLOUGH'S POSITION AND HER EXPERIENCE, THE TYPICAL CONTRACT IS A
SIX-YEAR CONTRACT. SO WHAT SHE WAS WORKING ON WERE A SERIES OF
SIX-YEAR CONTRACTS AT THE TIME.

AND SO THAT'S WHAT THE PERSONNEL COMMITTEE DOES. IT

TAKES THE FIRST LOOK AT THE FACULTY MEMBERS' APPLICATIONS FOR

112

CONTRACT RENEWALS. AND SHE WAS THE CHAIR OF THAT COMMITTEE IN
2005. AND EVEN IN 2005 WHEN SHE WAS BACK, SHE WAS THINKING
ABOUT NEW CLASSES, NEW WAYS TO EXCITE THE STUDENTS, NEW
CURRICULUM, NEW MATERIALS.
SHE WAS OUT DOING HER OWN RESEARCH, PUTTING TOGETHER
HER OWN CLASSES AND PUTTING TOGETHER A PLAN FOR FALL 2005 OR
SPRING 2006, OR AS SOON AS SHE COULD GET IT GOING. SHE WAS
ACTIVE IN EVERY ASPECT OF HER TEACHING LIFE AND DOING EVERYTHING
SHE COULD TO MAKE SURE THAT THE STUDENTS HAD A GREAT EXPERIENCE.
NOW, FALL 2005, LATE IN THE FALL, SOMETHING STARTED
HAPPENING WITH PROFESSOR BLOUGH. SHE WASN'T QUITE SURE, DIDN'T
QUITE KNOW -- THINGS, YOU'LL HEAR HER SAY THAT THEY CREPT UP ON
HER. AND WHAT YOU'LL HEAR IS THAT THE TYPE OF CHEMOTHERAPY THAT
PROFESSOR BLOUGH WAS BEING PRESCRIBED AND BEING ADMINISTERED IS
NOT YOUR TYPICAL CHEMOTHERAPY. IT'S NOT THIS BIG, WHAM, YOU'RE
OUT FOR A COUPLE OF DAYS AFTER THEY GIVE IT TO YOU, AND THEN IT

TAKES YOU A FEW DAYS TO A WEEK TO RECOVER. IT'S NOT THAT TYPE
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OF CHEMOTHERAPY. THIS IS A DRUG CALLED SANDOSTATIN.

WITH THIS DRUG YOU GET ADMINISTERED AN INJECTION AT
THE DOCTOR'S OFFICE ONCE A MONTH. AND YOUR HAIR DOESN'T FALL
OUT, AND IT DOESN'T KNOCK YOU OUT RIGHT AWAY OR DO ANYTHING LIKE
THAT. BUT AS OF THE FALL OF 2004, SHE HAD BEEN ON THIS
CHEMOTHERAPY -- EXCUSE ME -- FALL 2005, SHE HAD BEEN ON THIS
CHEMOTHERAPY FOR A GOOD TWO-AND-A-HALF, THREE YEARS. AND
BECAUSE NOTHING HAPPENED SO DRASTIC RIGHT UP FRONT, SHE HADN'T

RECOGNIZED THAT THERE WAS REALLY ANY PROBLEMS WITH IT. SHE
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THOUGHT EVERYTHING WAS OKAY, BECAUSE SHE HAD DONE SO WELL IN THE
YEARS PRIOR.

WELL, LATE 2005, IN THE FALL SEMESTER, SO WE'RE
TALKING ABOUT OCTOBER, NOVEMBER, DECEMBER, MOSTLY AROUND
DECEMBER AFTER CLASSES WERE OVER, SHE STARTED NOTICING HER
HEARING WASN'T SO GOOD. THERE WAS SOMETHING WRONG. PEOPLE
WEREN'T BEING ABLE TO HEAR HER. HER HUSBAND HAD MADE A COMMENT
ABOUT HER NOT BEING ABLE TO HEAR HIM. SHE WAS CONCERNED, SO SHE
WENT TO SEE HER ONCOLOGIST.

AND IN LATE DECEMBER OF 2005, HER ONCOLOGIST, WHICH IS
HER CANCER DOCTOR, WHO ALSO, THIS DOCTOR, DR. MARCUS, YOU'LL
HEAR ABOUT, AS A MATTER OF PRACTICE ALWAYS TOOK HIS ONCOLOGY
CANCER PATIENTS AS PRIMARY CARE PATIENTS. SO HE TOOK CARE OF
THE WHOLE PERSON. AND SO PROFESSOR BLOUGH WENT TO SEE

DR. MARCUS AND SAID, "I'M HAVING THIS PROBLEM WITH MY HEARING
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THAT | HAVEN'T HAD BEFORE. I'M JUST NOTICING IT JUST RECENTLY.
IT'S STARTING TO HAPPEN."

HE SAID, "OKAY. WELL," YOU KNOW, TALKED ABOUT IT.
AND HE SAID, "WELL, YOU SHOULD GO SEE AN EAR, NOSE AND THROAT
DOCTOR." SO THE FIRST APPOINTMENT SHE COULD GET IS LATE
JANUARY 2006 FOR THE HEARING DOCTOR. WELL, IN BETWEEN WHAT
HAPPENS? WELL, THE SPRING SEMESTER STARTS. JANUARY 9, 2006 IS
WHEN THE SPRING SEMESTER STARTS.

SHE STILL HAS THE HEARING LOSS; SHE ACKNOWLEDGES IT.
BUT SHE DIDN'T KNOW WHAT WAS GOING ON YET, AND SHE WAS WORKING

WITH HER TREATING PHYSICIAN TO FIGURE OUT WHAT WAS GOING ON TO
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MAKE SURE THAT SHE COULD DEAL WITH IT. AND SHE REALLY WASN'T
SURE HOW IT WAS GOING TO AFFECT HER IN THE CLASSROOM. AND
BECAUSE SHE WAS SO EAGER TO WORK, SHE CONTINUED WORKING. AND
SHE STARTED THE SPRING 2006 SEMESTER.

AND WHEN SHE WENT TO SEE THE EAR, NOSE AND THROAT
DOCTOR AT THE END OF JANUARY 2006, IT WAS CONFIRMED. SHE HAD
WHAT'S CALLED MILD TO MODERATE BILATERAL HEARING LOSS; HEARING
LOSS IN BOTH EARS. ALITTLE BIT TO ALITTLE BIT MORE,
BASICALLY, SOMETHING THAT REALLY AFFECTED HER.

NOW, AT THE SAME TIME, SHE ALSO NOTICED SOMETHING ELSE
WAS CREEPING UP ON HER, SOMETHING ELSE PHYSICAL IN NATURE. AND
THAT WAS FATIGUE. SHE REALIZED THAT SHE WAS HAVING TROUBLES

GETTING UP IN THE MORNING, AND GETTING GOING, AND GETTING TO
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SCHOOL. AND SOMETIMES, YES, SHE WAS LATE TO CLASS. SOMETIMES
SHE MISSED CLASS ALTOGETHER BECAUSE SHE COULDN'T GET HERSELF
THERE. SOMETIMES SHE ENDED CLASS EARLY BECAUSE BOTH SHE WAS
FATIGUED, AND THE FRUSTRATION WITH HER DISCUSSION CLASSES.

SHE HAD SOME CLASSES WHERE DISCUSSION WAS A MAJOR
COMPONENT OF THE CLASS. AND SHE COULDN'T HEAR, COULDN'T HEAR
SOME OF THE STUDENTS IN THE BACK OF THE ROOM, AND COULDN'T
REALLY GUIDE THE DISCUSSIONS IN THE WAY THAT SHE WANTED. AND SO
SHE GOT FRUSTRATED. AND ONCE OR TWICE SHE ENDED CLASSES EARLY.
SHE DIDN'T FEEL GOOD ABOUT IT. SHE WASN'T HAPPY ABOUT IT. SHE
WASN'T PROUD OF IT. BUT SHE DID IT BECAUSE SHE HAD TO.

NOW, ALL THE WHILE SHE'S KEEPING IN TOUCH WITH THE --

SHE'S KEEPING IN TOUCH WITH THE ACADEMIC DEAN, WHO IS HER BOSS.
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THE ACADEMIC DEAN, WHO AT THIS POINT WAS NAMED LOWELL PRATT.
AND YOU'LL HEAR FROM HIM IN THIS TRIAL. AND SHE KEPT HIM
ABREAST OF EVERYTHING THAT WAS GOING ON. THEY HAD SEVERAL
CONVERSATIONS WHERE SHE TOLD HIM ABOUT THE PHYSICAL PROBLEMS SHE
WAS HAVING IN THE CLASSROOM, THE FATIGUE AND THE HEARING LOSS.

SHE EVEN SENT HIM AN E-MAIL LETTING HIM KNOW THAT IT
WAS PRETTY QUICKLY AFTER SHE GOT THE OFFICIAL DIAGNOSIS OF THE
HEARING LOSS, THE HEARING LOSS IS WHAT'S REALLY CAUSING HER ALL
THE PROBLEMS. AND SHE ASSURED HIM THAT SHE WAS WORKING ON IT
WITH HER DOCTORS TO FIGURE OUT WHAT WAS GOING ON AND TO MAKE

SURE SHE COULD FIXIT.
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AND HER HEARING DOCTOR, AT THE FIRST APPOINTMENT SAID,
"WE'RE GOING TO EVALUATE YOU, AND WE THINK YOU MIGHT NEED
HEARING AIDS." AND SHE TOLD THAT TO THE COLLEGE, THAT SHE MIGHT
NEED HEARING AIDS. AND, IN FACT, THAT SHE WOULD GET THEM IF, IN
FACT, IT TURNED OUT THAT WAS THE CASE.

LET ME BACK UP JUST A SECOND. BECAUSE IN THE FALL OF
2005 -- 1 TOLD YOU ABOUT THE PERSONNEL COMMITTEE AND THE
CONTRACT RENEWALS. IN THE FALL 2005, PROFESSOR BLOUGH SUBMITTED
HER APPLICATION FOR HER NEXT SIX-YEAR CONTRACT BECAUSE THE
CURRENT CONTRACT SHE WAS ON WOULD END AT THE END OF THE SPRING
2006 SEMESTER. SO THE WAY THE PROCESS WORKS IS, THE FALL BEFORE
YOUR CONTRACT EXPIRES YOU SUBMIT WHAT'S CALLED YOUR DOSSIER TO
THE PERSONNEL COMMITTEE. THE PERSONNEL COMMITTEE DECIDES WHAT
SHOULD HAPPEN. THEY APPROVED PROFESSOR BLOUGH'S APPLICATION.

AND WHAT YOU SEE IN THE DOSSIER IS HER STUDENT
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EVALUATIONS, RECOMMENDATIONS FROM OTHER FACULTY MEMBERS AND A
PLAN, A DETAILED PLAN OF ACTION THAT THE PROFESSOR IS GOING TO

DO OVER THE NEXT CONTRACT PERIOD. SHE SUBMITTED ALL OF THAT, IT
WAS REVIEWED BY THE PERSONNEL COMMITTEE, AND THEY APPROVED IT.
THE ACADEMIC DEAN THEN LOOKED AT IT. THIS IS, AGAIN, LOWELL

PRATT, THE PERSON WHO WAS AWARE THE ENTIRE TIME OF PROFESSOR
BLOUGH'S PHYSICAL ISSUES IN THE CLASSROOM. HE RECOMMENDED
APPROVAL. IN LATE DECEMBER OF 2005, HE RECOMMENDED APPROVAL.

NOW, THEY KNEW, AGAIN, ABOUT THE FATIGUE AND THE
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HEARING LOSS AND ALL OF THIS THROUGH SPEAKING WITH LOWELL PRATT.
AND THEY KNEW THAT PROFESSOR BLOUGH WAS WORKING IT OUT WITH HER
MEDICAL PROVIDERS, AND SHE TOLD THEM THAT. SHE TOLD DEAN PRATT
THAT IN HER FEBRUARY 17TH E-MAIL.

AND WHAT SHE AND HER DOCTORS DISCUSSED HAD,

ULTIMATELY, CONCLUDED OVER THE NEXT COUPLE OF MONTHS WAS THAT
THE CHEMOTHERAPY WAS THE CULPRIT HERE -- OR MAYBE IT WAS THE --
IT WAS REALLY MORE OF A QUESTION. IS THE CHEMOTHERAPY THE
CULPRIT? AND SO THEY HAD A CHOICE. PROFESSOR BLOUGH HAD A
CHOICE AT THAT POINT.

SHE COULD STAY ON CHEMOTHERAPY THAT SHE HAD BEEN TOLD
WOULD SAVE HER LIFE AND, LIKELY, END UP ON DISABILITY AGAIN,
BECAUSE SHE WAS GOING TO CONTINUE TO BE FATIGUED AND HER HEARING
WAS GOING TO CONTINUE TO GO. OR SHE COULD CHOOSE TO STOP TAKING
HER MEDICATION AND KEEP WORKING. SHE CHOSE TO KEEP WORKING.

SHE CHOSE NUMBER TWO.

SO IN MARCH 2006, AGAIN, KEEPING IN FULL TOUCH WITH
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THE COLLEGE, SHE TOLD THE PRESIDENT, CARLOS LOPEZ, WHO YOU'LL
ALSO HEAR FROM, ABOUT HER PLAN, IN CONSULTATION WITH HER DOCTOR,
TO GO OFF HER CHEMOTHERAPY, TO STOP THE MEDICATION THAT HAD BEEN
PRESCRIBED TO HER, TO SEE IF SHE CAN CONTINUE TO REGAIN HER
STRENGTH AND, MAYBE, REGAIN HER HEARING OR, AT LEAST, STABILIZE
THE HEARING LOSS.

AND ON MARCH 24, 2006, SHE MADE THAT DECISION IN
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CONSULTATION WITH HER DOCTOR. SHE STOPPED HER CHEMOTHERAPY
BECAUSE SHE WANTED TO KEEP WORKING. AND GUESS WHAT HAPPENED.
IN APRIL 2006, SHE SAYS, "I FEEL MYSELF AGAIN. | FEEL 20 YEARS
YOUNGER." SHE HAD A MEETING WITH DEAN PRATT AND TOLD HIM. AND
AT THE SAME TIME, TOLD HIM THAT HER FATIGUE WAS GONE.

THE FATIGUE THAT HAD TROUBLED HER EARLIER IN THE
SEMESTER WAS GONE. THAT HER HEARING LOSS HAD STABILIZED. SHE
WASN'T LOSING HER HEARING ANYMORE. IT WASN'T GETTING ANY
BETTER, BUT SHE WAS GOING TO WORK WITH HER HEARING DOCTORS TO
GET HEARING AIDS.

AND SHE DID ASK ONE, TWO SMALL ACCOMMODATIONS.
BECAUSE SHE WASN'T SURE HOW THE HEARING AIDS WERE GOING TO BE
OUTFITTED RIGHT AWAY OR HOW IT WAS GOING TO WORK RIGHT AWAY, SHE
ASKED FOR SMALLER CLASSROOMS AND SMALLER CLASS SIZES. AND WHEN
SHE SAID SMALLER, SHE MEANT COMPARED TO WHAT SHE HAD BEEN DOING,
WHICH WAS OVERLOAD IN THE SPRING OF '06. SHE HAD 126 TO 128
STUDENTS. MOST FULL-TIME FACULTY HAD BETWEEN 80 AND 100, MAYBE
110 STUDENTS AS FULL-TIME.

SO SHE WAS ALREADY DOING MORE THAN HER FAIR SHARE.
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AND ALL SHE WAS REALLY ASKING FOR WAS TO MAKE SURE THAT HER
CLASSES WERE AT THAT NORMAL LOAD, AND THAT THEY WERE IN THE
SMALLER ENVIRONMENT SO SHE WOULD BE SURE THAT THE STUDENTS WOULD
BE CLOSE TO HER AND SHE COULD HEAR THEM, ESPECIALLY WITH HER

HEARING AID.
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AT THAT POINT, THE COLLEGE HAD A CHOICE TO MAKE. THEY
COULD CHOOSE TO STAND BY THIS DEDICATED LONG-TERM
STUDENT-FAVORED FACULTY MEMBER, OR THEY COULD IGNORE ALL THE
WORK SHE HAD DONE TO GET BACK ON HER FEET AND TREAT HER AS IF
SHE'D DONE SOMETHING WRONG. WELL, WHAT DO YOU THINK THEY CHOSE?

ON MAY 8TH, AFTER PROFESSOR BLOUGH HAD TOLD DEAN PRATT
THAT SHE WAS BETTER, AFTER SHE HAD ASKED DEAN PRATT FOR THESE
MINOR ACCOMMODATIONS, THE COLLEGE SAID, "IF YOU WANT TO KEEP
WORKING HERE, YOU HAVE TO GO TO A MEDICAL EXAM WITH A
PSYCHIATRIST." APSYCHIATRIST. AFTER SHE'S TOLD THEM THAT HER
ONLY AILMENTS WERE PHYSICAL IN NATURE. AND THAT AS PART OF THIS
EXAM, SHE WOULD HAVE TO WAIVE ALL OF HER RIGHTS TO PRIVACY IN
HER MEDICAL RECORDS, AND THAT SHE WOULD HAVE TO RELEASE ALL OF
HER MEDICAL RECORDS TO THIS PSYCHIATRIST.

NOW, ON MAY 17TH SHE WENT TO THIS EXAM, BECAUSE SHE
WAS CONFIDENT THAT SHE COULD DO WHAT SHE -- SHE COULD TELL THIS
PSYCHIATRIST WHAT SHE HAD TOLD THE DEAN, WHICH WAS THAT SHE WAS
BETTER. SHE WAS FINE. HER DOCTORS, HER TREATING DOCTORS HAD
ALL SAID SHE COULD CONTINUE TO WORK. AND WHAT YOU'LL ALSO HEAR
IS THAT THIS PSYCHIATRIST, THERE WERE NO LIMITS PLACED ON THIS

EXAMINATION BY THE COLLEGE.
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THE COLLEGE NEVER TOLD THIS PSYCHIATRIST THE
BOUNDARIES THAT HE WAS ALLOWED TO INQUIRE ABOUT. THE COLLEGE

NEVER GAVE THIS PSYCHIATRIST A LIST OF PROFESSOR BLOUGH'S
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ESSENTIAL JOB FUNCTIONS. THE COLLEGE NEVER GAVE THIS
PSYCHIATRIST ANY INFORMATION ABOUT WHAT WAS HAPPENING WITH HER
OR WHAT THE NATURE OF HER PROBLEMS WERE.

AND THIS IS WHAT HE DID. HE SAID, "YOU HAVE TO SIGN A
WAIVER FOR ALL OF THESE MEDICAL RECORDS." AND SHE SIGNED THEM
BECAUSE THAT'S WHAT SHE THOUGHT SHE WAS SUPPOSED TO DO TO GO IN
GOOD FAITH THROUGH THIS EXAM. BECAUSE, AGAIN, SHE WAS CONFIDENT
THAT SHE COULD CONTINUE WORKING, BECAUSE THAT'S WHAT HER
TREATING DOCTORS SAID. SHE SPENT ONE TO TWO HOURS TALKING TO
THE PSYCHIATRIST, DR. MISSETT.

YOU'LL HEAR FROM HIM DURING THIS TRIAL. HALF OF WHAT
THEY WERE TALKING ABOUT WAS PROFESSOR BLOUGH'S HUSBAND. YOU'LL
SEE HALF OF THE NOTES THAT DR. MISSETT TOOK WERE IN REGARDS TO
PROFESSOR BLOUGH'S HUSBAND AND HER MARITAL ISSUES WITH HER
HUSBAND. THERE WAS NO PHYSICAL PART OF THE EXAM. THERE WAS NO
ONCOLOGICAL EXAM, NO CANCER EXAM OF ANY KIND. THERE WAS NO LAB
TEST OR ANYTHING ELSE.

ON MAY 26, PROFESSOR BLOUGH E-MAILED THE DEAN AND
PRESIDENT LOPEZ AND SAID, "I COMPLIED WITH YOUR REQUEST, BUT |
WANT TO REITERATE TO YOU THAT | FEEL GREAT. MY DOCTORS HAVE
SAID | CAN CONTINUE WORKING, AND ALL I WANT TO DO IS CONTINUE
WORKING," THAT SHE FELT 20 YEARS YOUNGER AND SHE DID NOT WANT TO

GO ON DISABILITY.
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AND YOU'LL SEE THAT HER TREATING PSYCHIATRIST,
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2 DR.LIU, WROTE A LETTER THAT SHE GAVE TO THE COLLEGE AND TO THE

3  PSYCHIATRIST THAT SAID SHE CAN WORK. THAT DR. MISSETT, IN PART

4  OF THE EXAM, CALLED DR. MARCUS'S OFFICE, HER ONCOLOGIST, AND

5 DR. MARCUS RELAYED THE OPINION THAT, YES, SHE CAN CONTINUE

6 WORKING. WELL, WHAT HAPPENED? ON JUNE 28TH, DR. MISSETT WROTE

7 ALETTER SAYING THAT SHE CAN'T WORK NOW OR FOR THE FORESEEABLE
8 FUTURE.

9 AND ON JULY 7TH, PRESIDENT LOPEZ WROTE A LETTER TO

10 PROFESSOR BLOUGH SAYING, "IN SITUATIONS SUCH AS THESE, WE ARE

11  GOING TO RELY ON THIS SECTION OF THE FACULTY HANDBOOK THAT

12 ALLOWS US TO TERMINATE A FACULTY MEMBER IN THE EVENT OF

13 INCAPACITY OR DEATH. AND WE ARE GOING TO EXERCISE OUR RIGHT TO
14  TERMINATE YOU UNDER THIS CLAUSE." HER FACULTY DUTIES WERE

15 REMOVED. SHE WAS PLACED ON WHAT THEY CALL MEDICAL LEAVE. AND
16 SHE WAS TOLD SHE WOULD BE TERMINATED WITH A DATE OF

17 NOVEMBER 30TH.

18 NOW, THIS IS AN ADMINISTRATIVE ISSUE, AS FAR AS

19 MEDICAL LEAVE, BECAUSE THEY GAVE HER THE SUMMER OF, QUOTE,

20 "MEDICAL LEAVE," AND SHE STILL HAD SOME PAY COMING TO HER UNDER
21 HER CONTRACT. AND THEY WERE GOING TO GIVE HER, QUOTE, "GIVE"

22 HER FAMILY MEDICAL LEAVE, UNPAID LEAVE OF ABSENCE THROUGH THE
23  BEGINNING OF THE FALL. BUT IT WAS VERY CLEAR IN THAT LETTER, AS
24  SOON AS THAT LEAVE WAS DONE SHE WAS TERMINATED. SHE HAD NO MORE
25 POSITION WITH THE SCHOOL. SHE HAD NO FACULTY DUTIES. SHE WAS

26 DONE.
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MR. VARTAIN: YOUR HONOR, OBJECTION --

MR. LEBOWITZ: 29 YEARS GONE.

MR. VARTAIN: -- ARGUMENT.

THE COURT: SUSTAINED.

GO AHEAD. IT'S ARGUMENTATIVE.

MR. LEBOWITZ: AND IN THAT LETTER, THE ONLY HELP THAT
THEY OFFERED PROFESSOR BLOUGH WAS TO HELP HER FILL OUT HER
INSURANCE FORMS TO GO ON DISABILITY, TO GO BACK AND BE A TAKER
AGAIN. NOW, PROFESSOR BLOUGH, HER ENTIRE CAREER WAS NOW HANGING
IN THE BALANCE. IT WAS NOW GONE. IT HAD BEEN TAKEN AWAY FROM
HER. AND THESE WERE HER FAMILY, PEOPLE, HER FRIENDS. AND WHAT
HAPPENED?

SO A COUPLE OF DAYS LATER, TWO OF HER COLLEAGUES,
PROFESSORS MCDONOUGH AND MEDLEN, WHO YOU'LL HEAR FROM IN THIS
TRIAL, WENT TO THE PRESIDENT AND SAT DOWN WITH HIM IN HIS OFFICE
AND SAID, "PLEASE, THIS IS RIDICULOUS. DO SOMETHING ABOUT THIS.
FIX THIS." SILENCE WAS HEARD IN RETURN.

ON JULY 22, PROFESSOR BLOUGH SENT AN E-MAIL TO THE
ADMINISTRATORS, TO CARLOS LOPEZ, PRESIDENT LOPEZ, TO DEAN PRATT.
SAID, "PLEASE, HELP ME UNDERSTAND WHAT'S GOING ON HERE. MY
DOCTORS, AS I'VE TOLD YOU, ARE ASSURING ME | CAN WORK." NO
RESPONSE. NOBODY FROM THE COLLEGE RESPONDED TO THAT E-MAIL.

INJULY AND AUGUST A MEMBER OF THE BOARD OF TRUSTEES,

THE PEOPLE WHO OVERSEE THE ENTIRE COLLEGE, NIKHIL BEHL, CALLED
PRESIDENT LOPEZ AND LEFT HIM A MESSAGE ON BEHALF OF PROFESSOR

BLOUGH SAYING, "I WANT TO MAKE INQUIRY. I WANT TO KNOW WHAT'S
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1 GOING ON." PRESIDENT LOPEZ NEVER EVEN RETURNED THE CALL. ON

2 AUGUST 1ST, PROFESSOR BLOUGH SENT ANOTHER E-MAIL SAYING, "YOU

3 GUYS DIDN'T RESPOND TO MY JULY 22ND E-MAIL. PLEASE, PLEASE,

4 TELL ME WHAT'S GOING ON. MY DOCTORS HAVE TOLD ME THAT I CAN

5 WORK."

6 AND BY THAT TIME, SHE HAD SEEN ANOTHER ONCOLOGIST

7 ALSO, AS PART OF HER TREATMENT, AND HE HAD EXAMINED HER, AND HE
8 SAID, "YES, YOU CAN CONTINUE WORKING." AND IN THAT AUGUST 1ST

9 E-MAIL, SHE TOLD THE COLLEGE THAT. SHE HAD YET ANOTHER MEDICAL
10  OPINION THAT SAID SHE COULD CONTINUE WORKING. SHE JUST WANTED
11  TO KNOW WHAT WAS GOING ON. BUT, ONCE AGAIN, NO RESPONSE FROM
12 THE COLLEGE.

13 FINALLY, IN AUGUST SHE SENT A THIRD E-MAIL. THE

14  SEMESTER WAS SOON TO BEGIN, AND SHE WAS DESPERATE TO GET BACK TO
15 WORK. SO SHE OFFERED A COMPROMISE, UNSOLICITED. SHE SAID,

16 "I'LL WORK FOR A YEAR, AND I'LL SHOW YOU THAT | CAN DO THIS JOB.

17 1 WILL WORK A YEAR FULL-TIME, AND | WILL SHOW YOU WHAT MY DOCTOR
18 SAID IS TRUE."

19 AND ON AUGUST 10TH, SHE FINALLY GOT A RESPONSE. AND

20 THE RESPONSE, "THE COLLEGE'S DECISION TO TERMINATE YOUR

21 EMPLOYMENT IS FIRM." AND AUGUST 14TH, THE COLLEGE WROTE HER A
22 LETTER, AGAIN, CONFIRMING HER TERMINATION. THE ONLY HELP THAT
23  WAS OFFERED IN THAT LETTER, WE'LL HELP YOU FILL OUT THOSE

24  DISABILITY INSURANCE FORMS SO YOU CAN GO BE A TAKER AND BE ON
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25 DISABILITY AGAIN.

26 MR. VARTAIN: OBJECTION --
123
1 THE COURT: SUSTAINED.
2 MR. VARTAIN: -- ARGUMENTATIVE. I'D LIKE AN

3 INSTRUCTION TO THE ATTORNEY TO NOT ARGUE AT THIS TIME.

4 THE COURT: MR. LEBOWITZ, YOU MAY CONTINUE. PLEASE

5 UNDERSTAND THAT.

6 MR. LEBOWITZ: YES, YOUR HONOR.

7 AND THEN -- SO THE DECISION HAD BEEN CONFIRMED AS

8 FIRM. AND THEN SOMETHING SUDDENLY -- SOMETHING HAPPENED TO MAKE

9 THE COLLEGE CHANGE ITS TUNE. ON AUGUST --

10 MR. VARTAIN: OBJECTION.
11 THE COURT: SUSTAINED.
12 YOU MAY INFORM THE JURY OF WHAT YOUR EVIDENCE WILL

13 ESTABLISH.

14 MR. LEBOWITZ: | APOLOGIZE, YOUR HONOR.
15 THE COURT: THANK YOU.
16 MR. LEBOWITZ: ON AUGUST 29TH, THE COLLEGE RECEIVED A

17 LETTER, OR ASSUMED THEREAFTER, A LETTER FROM PROFESSOR BLOUGH'S
18 ATTORNEY. ONLY AFTER THAT LETTER DID THE COLLEGE SUDDENLY SAY,
19 "OH, WAIT A MINUTE. YOU MEAN NOW YOU'RE CONTRADICTING THE

20 MEDICAL EXAMINER WITH THESE EXTRA MEDICAL RECORDS."

21 MR. VARTAIN: OBJECTION --

22 THE COURT: SUSTAINED.
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MR. VARTAIN: ARGUMENTATION. IT'S AGAINST THE RULES.
MR. LEBOWITZ: IT'S IN THE LETTERS, YOUR HONOR.
MR. VARTAIN: OBJECTION.

THE COURT: SUSTAINED.
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MR. LEBOWITZ: THEY SAID, "GO BACK TO DR. MISSETT AND,
AGAIN, FULLY AND UNCONDITIONALLY RELEASE ALL OF YOUR MEDICAL
RECORDS TO HIM." THROUGH SEPTEMBER AND OCTOBER PROFESSOR BLOUGH
ARGUED WITH THE COLLEGE AND BEGGED THE COLLEGE, PLEASE --

MR. VARTAIN: OBJECTION.

THE COURT: SUSTAINED.

MR. LEBOWITZ: SHE ASKED THROUGH E-MAILS TO THE
COLLEGE --

MR. VARTAIN: YOUR HONOR --

THE COURT: APPROACH, COUNSEL.

(DISCUSSION AT THE BENCH.)

THE COURT: ALL RIGHT.

LADIES AND GENTLEMEN, I'M SORRY FOR THE INTERRUPTION.

MR. LEBOWITZ, YOU MAY CONTINUE.

MR. LEBOWITZ: THANK YOU, YOUR HONOR. | APOLOGIZE.

SEPTEMBER AND OCTOBER PROFESSOR BLOUGH WROTE E-MAILS
TO THE COLLEGE ASKING TO BE EXAMINED, INSTEAD OF BY DR. MISSETT,
BY AN ONCOLOGIST, AND THAT THE COLLEGE LISTEN TO HER ORIGINAL
PHYSICIAN. ON OCTOBER 26TH THE COLLEGE WROTE HER A LETTER

SAYING, "NO, DR. MISSETT IS OUR SOLE EXAMINER." SO ON
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21 NOVEMBER 6TH, SHE TOLD THE COLLEGE -- JUST PRIOR TO

22 NOVEMBER 6TH -- THAT SHE WOULD GO SEE DR. MISSETT, "BECAUSE THIS
23 ISTHE ONLY WAY YOU WILL ALLOW ME TO COME BACK TO WORK."

24 MR. VARTAIN: OBJECTION. AND THERE'S ARGUMENTATION ON

25 THE SCREEN.

26 MR. LEBOWITZ: IT IS --
125
1 MR. VARTAIN: COUNSEL, IF YOU PUT IT BACK SO THE COURT
2  WILL BE ABLE TO SEE.
3 THE COURT: MOVE ON.
4 MR. LEBOWITZ: | SHOWED THIS TO HIM BEFORE.
5 THE COURT: MOVE ON.
6 MR. LEBOWITZ: ON NOVEMBER 6TH, THEY WENT TO ANOTHER

7 EXAM. AGAIN, DR. MISSETT REQUIRED PROFESSOR BLOUGH TO SIGN THE

8 WAIVER OF HER MEDICAL RECORDS.

9 MR. VARTAIN: OBJECTION AS TO THE "REQUIRED."
10 THE COURT: OVERRULED.
11 MR. LEBOWITZ: THE MEETING LASTED APPROXIMATELY ONE

12 HOUR. THEY TALKED ABOUT DR. LIU'S RECORDS. AND, AGAIN,

13  DR. LIU'S RECORDS, PROFESSOR BLOUGH'S TREATING PSYCHIATRIST.

14  THERE WAS NO PHYSICAL -- THERE WAS NO ONCOLOGICAL EXAM, NO

15 LABORATORY TESTS.

16 WHAT DR. MISSETT DID DO IS, THIS TIME WHAT HE DID

17 DIFFERENTLY WAS TELL PROFESSOR BLOUGH AND REFER PROFESSOR BLOUGH

18 TO SEE ANOTHER MEDICAL PROVIDER. THIS TIME WILLIAM LYNCH, A
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19 NEUROPSYCHOLOGIST, TO DO A NEUROPSYCHOLOGICAL WORKUP. AND,

20 AGAIN, PROFESSOR BLOUGH SENT AN E-MAIL TO THE COLLEGE SAYING SHE
21  DIDN'T WANT TO GO TO HIM, BUT SHE WOULD BECAUSE THAT IS WHAT

22 THEY WERE REQUIRING HER TO DO TO TRY TO COME BACK TO WORK.

23 BETWEEN DECEMBER 7TH AND MARCH OF 2007, PROFESSOR

24 BLOUGH TRIED TO GET THIS PROCESS ROLLING AND GET IT COMPLETED.

25 MR. VARTAIN: OBJECTION --
26 MR. LEBOWITZ: UNFORTUNATELY, IT TOOK UNTIL MARCH,
126

1 WHEN DR. MISSETT SAID, THIS TIME SHE COULD RETURN TO WORK

2  HALF-TIME. NOW, NOTHING HAD CHANGED IN HER MEDICAL CONDITION
3 FROM MAY IN HIS FIRST EXAM OF 2006 AND THE FALL OF 2006. BUT

4  THIS TIME HE SAYS, SHE CAN GO BACK HALF-TIME. WELL, ON

5 APRIL 17TH, THE COLLEGE WRITES PROFESSOR BLOUGH AN E-MAIL AND
6 SAID, "WE DON'T HAVE ANY CLASSES FOR YOU, AND YOU ARE NO LONGER
7  AFULL-TIME EMPLOYEE OF THE COLLEGE."

8 ON APRIL 18TH, THE COLLEGE SENT PROFESSOR BLOUGH A

9 COBRALETTER. THAT MEANS, TELLING YOU THAT YOU HAVE RIGHTS TO
10 CONTINUATION OF MEDICAL INSURANCE AFTER TERMINATION. IN THE
11 LETTER, IT SAYS THE REASON FOR SENDING THIS COBRA LETTER WAS

12 BECAUSE OF HER, QUOTE, "TERMINATION." SO AS OF APRIL 18TH OF

13 2007, SHE HAD BEEN TERMINATED A SECOND TIME.

14 MR. VARTAIN: OBJECTION; ARGUMENTATION, AND ANOTHER

15 INSTRUCTION THAT THE COUNSEL --

16 THE COURT: OVERRULED.
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MR. LEBOWITZ: IN MAY AND JUNE OF 2007, YOU'RE GOING
TO HEAR A LOT ABOUT THIS, THIS OFFER OF REEMPLOYMENT FROM THE
COLLEGE IN MAY AND JUNE OF 2007.

NOW, THIS WAS AN OFFER OF HALF-TIME, FOR ONE YEAR WITH
NO GUARANTEE OF ANYTHING BEYOND THAT. IN THAT ONE YEAR, SHE
WOULD BE ALLOWED TO APPLY FOR THE SIX-YEAR CONTRACT. WELL, IN
AUGUST, AFTER CONSIDERING THAT OFFER AND EVERYTHING ELSE,
PROFESSOR BLOUGH REJECTED THAT OFFER. AND AS SHE TOLD THE
COLLEGE, SHE BELIEVED THAT THIS OFFER WAS BEING MADE IN BAD

FAITH.
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BECAUSE THERE WAS NO SIX-YEAR CONTRACT, WHICH HAD BEEN
APPROVED BY THE PERSONNEL COMMITTEE AND BY THE ACADEMIC DEAN
BACK IN 2005, BECAUSE IT DIDN'T COMPENSATE HER FOR THE PAY THAT
SHE LOST OVER THAT YEAR THAT SHE DIDN'T HAVE AND PREVENTED HER
FROM COMING BACK TO WORK, AND THAT THERE WAS NO ACKNOWLEDGMENT
FROM THE COLLEGE OF EMOTIONAL SUFFERING THAT SHE HAD SUFFERED
BECAUSE OF WHAT HAD HAPPENED OVER THE PAST YEAR, AND SHE SAID
BECAUSE THE COLLEGE HAD REFUSED TO PAY HER FOR THE ATTORNEYS'
FEES. BECAUSE AS SHE TOLD THE COLLEGE IN THAT E-MAIL, THE ONLY
REASON, THE ONLY TIME THE COLLEGE EVER RESPONDED TO HER WAS
AFTER SHE GOT AN ATTORNEY AND THE ATTORNEY CONTACTED THE
COLLEGE.

ALL SHE EVER WANTED TO DO WAS WORK, LADIES AND

GENTLEMEN, FOR MENLO COLLEGE. AND WHAT WE'RE GOING TO ASK YOU
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TO DO AT THE END OF THIS TRIAL IS TO HELP, AND TO FIX WHAT
HAPPENED HERE, AND TO MAKE UP FOR THOSE THINGS THAT CAN'T BE
HELPED OR FIXED. THIS COLLEGE GAVE HER LIFE MEANING. THIS WAS
THE PLACE WHERE SHE COULD WORK, AND CONTRIBUTE, AND GIVE BACK.
IT GAVE HER FULFILMENT.

YOU'LL HEAR ABOUT SOME OF THE ISSUES IN HER OUTSIDE
LIFE. AND, GRANTED, SOME OF THEM ARE NOT PRETTY, AND YOU'LL
HEAR ABOUT THOSE. BUT LET ME TELL YOU THAT THIS IS WHAT SHE'LL
TESTIFY TO, THAT MENLO COLLEGE IS WHAT GAVE HER LIFE MEANING.
IT WAS HER FAMILY. AND THAT THE SENSE OF BETRAYAL THAT SHE FELT
OF THE COLLEGE REFUSING TO SPEAK TO HER OVER THE SUMMER OF 2006,

AND THE FACT THAT NOBODY SPOKE TO HER FROM THE ADMINISTRATION,
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EITHER THE PROVOST, OR THE PRESIDENT, OR THE DEAN IN 2007.

AND SHE'LL TESTIFY THAT IT WAS DEVASTATING FOR HER.
AND THAT WHAT WAS MOST DEVASTATING TO HER WAS THE COLLEGE'S
REFUSAL TO TAKE RESPONSIBILITY FOR WHAT IT HAD DONE, AND THE
COLLEGE'S TREATMENT OF HER, AND THE BAD FAITH, ESPECIALLY IN
THAT OFFER OF REEMPLOYMENT IN 2007, AND HOW IT HAD NOTHING TO DO
WITH THE WAY AND THE CIRCUMSTANCES THAT SHE HAD COME BACK IN
2003.

AND WE WILL ASK YOU TO DO THIS, TO HELP AND TO FIX,
AND TO MAKE UP FOR THOSE THINGS THAT CANNOT BE HELPED OR FIXED,
BY RENDERING A VERDICT IN HER FAVOR IN THE AMOUNT OF $956,921.

AND WE'LL PRESENT YOU WITH AN ECONOMIST WHO WILL TELL YOU HOW HE
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13 REACHED THAT NUMBER AND WHY THAT NUMBER IS IMPORTANT. WE WILL
14  ALSO ASK YOU IN THAT VERDICT TO PROVIDE MONEY FOR EMOTIONAL

15 DISTRESS. THIS IS TO MAKE UP FOR WHAT CAN'T BE HELPED OR FIXED.

16 AND WE WILL ALSO ASK YOU FOR A FINDING, A FINDING THAT

17 WHAT THE COLLEGE DID QUALIFIES AS MALICE, OPPRESSION OR FRAUD.

18 AND BECAUSE, LADIES AND GENTLEMEN, WHAT YOU'LL HEAR FROM THIS

19 TRIAL ARE A LOT OF WORDS, ESPECIALLY FROM THE COLLEGE, A LOT OF

20 EXPLANATION AND A LOT OF --

21 MR. VARTAIN: OBJECTION.

22 MR. LEBOWITZ: -- WHAT THE COLLEGE --

23 WHAT THEY WILL HEAR IN THE TRIAL --

24 THE COURT: GO AHEAD.

25 MR. LEBOWITZ: -- FROM THE COLLEGE.

26 WHAT YOU WILL HEAR IN THIS TRIAL FROM THE COLLEGE IS
129

1 THAT THEY'RE GOING TO SAY THAT THEY LIKED HER AND THAT THEY

2  WANTED HER BACK. WELL, LADIES AND GENTLEMEN, WHAT WE'RE GOING
3 TOASKYOU, AND WHAT THE EVIDENCE WILL SHOW YOU, MORE

4  PARTICULARLY THE EVIDENCE WILL SHOW YQOU, LADIES AND GENTLEMEN,

5 THAT ACTIONS SPEAK LOUDER THAN WORDS.

6 THANK YOU VERY MUCH FOR YOUR TIME.
7 THE COURT: THANK YOU, MR. LEBOWITZ.
8 LADIES AND GENTLEMEN, WE'RE GOING TO TAKE ANOTHER

9 BREAK SO THAT WE CAN SET UP THE COURTROOM A LITTLE BIT

10 DIFFERENTLY, BUT MOSTLY TO GIVE MY COURT REPORTER A BREAK. IT'S
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11 BEEN A LONG TIME FOR HER. LEAVE THOSE NOTEBOOKS AND TAKE YOUR
12 BADGES.

13 COUNSEL, MAY IT BE STIPULATED THAT AT EACH RECESS AND

14 AT THE END OF EACH DAY, THE JURY WILL BE DEEMED TO HAVE BEEN

15 ADMONISHED OF ITS RESPONSIBILITIES WITHOUT REPEATING THE

16 ADMONITION IN FULL?

17 MR. VARTAIN: YES, YOUR HONOR.
18 MR. LEBOWITZ: YES, YOUR HONOR.
19 THE COURT: AND MAY IT ALSO BE STIPULATED THAT AT THE

20 BEGINNING OF EACH SESSION, UNLESS OTHERWISE NOTED ON THE RECORD,
21  IT WILL BE DEEMED THAT ALL COUNSEL AND PARTIES ARE PRESENT, AND

22  ALL JURORS AND ALTERNATES?

23 MR. LEBOWITZ: YES, YOUR HONOR.

24 MR. VARTAIN: (NODS.)

25 THE COURT: THANK YOU.

26 LADIES AND GENTLEMEN, LET'S COME BACK AT 4:00 O'CLOCK.
130

1 (WHEREUPON, A BREAK WAS TAKEN.)

2 THE COURT: BACK ON THE RECORD.

3 MR. VARTAIN, WOULD YOU LIKE TO GIVE YOUR OPENING

4  STATEMENT?

5 MR. VARTAIN: YES, | WOULD. THANK YOU, YOUR HONOR.
6 THE COURT: GO AHEAD, PLEASE.
7 MR. VARTAIN: GOOD AFTERNOON, LADIES AND GENTLEMEN. |

8 WANT TO INTRODUCE YOU, FIRST, TO MY CO-COUNSEL, LINDA ADLER, WHO
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| DON'T THINK YOU'VE MET. MS. ADLER AND | HAVE BEEN WORKING
TOGETHER FOR SEVERAL YEARS NOW, AND SHE ALSO WORKS WITH ME AT
THE COLLEGE.

THEN THE -- | CALL HIM THE HEAD PROFESSOR OF THE
COLLEGE, DR. JAMES KELLY. AND YOU'LL HEAR FROM HIM IN HIS
TESTIMONY TODAY -- NOT TODAY, PROBABLY TOMORROW, HE'LL BE
TESTIFYING. AND HE HAS TO GO TO WASHINGTON, PERHAPS, FOR ONE
DAY BUT WILL STILL BE HERE MOST OF THE TRIAL. HE'S IN CHARGE OF
THE PROFESSORS AT THE SCHOOL. HE WASN'T AT ALL THE TIME IN THE
CASE, BUT IN THE LAST YEAR OF THE EVENTS THAT MR. LEBOWITZ
TALKED TO YOU ABOUT, HE WAS IN CHARGE.

WHO ELSE SHOULD | INTRODUCE?

OKAY. I WILL START.

THE JUDGE USED THE WORD OFFICER OF THE COURT TO
DESCRIBE THE ROLE OF THE ATTORNEYS. AND | TAKE THAT ROLE
SERIOUSLY, BECAUSE WHAT IT MEANS TO ME IS | CAN'T JUST SAY
WHATEVER | WANT TO CONVINCE YOU TO RULE FOR MY CLIENT. | CAN

ONLY SAY WHAT | KNOW AND BELIEVE TO BE TRUE, AND | CAN PRESENT
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THE EVIDENCE TO SUPPORT IT. AND SO THAT'S WHAT | FEEL MY OATH
IS.

AND I'M GOING TO TRY TO PRESENT NOT JUST ONE SIDE OR
ONE PART OF THE FACTS, BUT ALL OF THEM. BECAUSE, AS WE KNOW IN
LIFE, EVERYTHING HAS TWO SIDES TO IT. WE KNOW YOU SHOULD LOOK

AT BOTH SIDES. WE'RE GOING TO TRY AND TELL YOU BOTH, WHAT WE
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7  SAW FROM THE SIDE OF PROFESSOR BLOUGH, WHO'S STILL A PROFESSOR

8 AT THE COLLEGE. SHE'S ON LEAVE, AND WE'RE GOING TO SHOW YOU A

9 PICTURE OF HER OFFICE. HER OFFICE IS THERE, WAITING FOR HER,

10 THE EVIDENCE WILL SHOW THAT. AND WE'RE ALSO GOING TO SHOW YOU
11 THE EVIDENCE FROM THE PERSPECTIVE OF THE COLLEGE.

12 SO WHEN | STAND UP AT THE END OF THE CASE, | HOPE THAT

13 I'VE DONE A GOOD JOB AS AN OFFICER OF THE COURT TO DO THE WHOLE,
14 BOTH SIDES, NOT JUST AS THE COUNSEL FOR THE COLLEGE. | WILL

15 ARGUE THAT YOU SHOULD RULE FOR THE COLLEGE. BUT WHEN | PRESENT
16 MY EVIDENCE, I'M GOING TO TRY TO MAKE SURE THAT IT'S COMPLETE

17 AND GIVES YOU THE WHOLE THING. SO THAT'S THE FIRST THING |

18  WANTED TO MENTION, WHAT I THINK MY JOB IS AND MS. ADLER'S.

19 THE SECOND THING I'D LIKE TO MENTION IS HOW THIS CASE

20 IS GOING TO PROGRESS, WHAT'S GOING TO HAPPEN FIRST. BECAUSE THE
21 JUDGE HAS TURNED IT OVER TO THE ATTORNEYS. SHE'LL CONTROL US.

22 AND, BELIEVE ME, SHE DOES A GOOD JOB. BUT MR. LEBOWITZ AND HIS

23 COLLEAGUES, ON BEHALF OF MS. BLOUGH GO FIRST. THEY DO ALL THEIR
24 EVIDENCE; THEN THE COLLEGE GETS TO GIVE THEIR EVIDENCE; AND THEN
25 WE GET TO REPLY TO EACH OTHER, AND THEN ALL THE EVIDENCE IS

26  DONE.
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1 THE REASON | AM MENTIONING IT ISIT'S A LITTLE WEIRD.

2 IT'SNOT WEIRD IN THAT MR. LEBOWITZ IS DOING ANYTHING WRONG.

w

IT'S JUST UNUSUAL FOR YOU FOLKS TO REALIZE THAT, SORT OF EARLY

4 IN HIS PART OF THE CASE, HE'S GOING TO ASK SORT OF THE TOP
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PEOPLE AT THE COLLEGE TO COME AND TESTIFY AS HIS PART OF THE
CASE.

AND THAT'S LEGITIMATE. HE CAN DO THAT. IT'S ALLOWED.
IT'SJUST A LITTLE CONFUSING IF YOU DON'T UNDERSTAND THAT HE
WANTS TO PUT SOME OF HIS INFORMATION BEFORE YOU THROUGH, MORE OR
LESS, THE MOUTHS OF THE COLLEGE PEOPLE. AND WE'RE COOPERATING
TO GET THE PEOPLE IN HERE. IT'SJUST A LITTLE WEIRD.

PLUS, I'M NOT SURE HE'S GOING TO HAVE HIS CLIENT,
PROFESSOR BLOUGH, TESTIFY FIRST. SO YOU MIGHT NOT HEAR THE
WHOLE STORY FROM HER. AND, AS YOU REMEMBER, THE JUDGE SAID WHAT
THE ATTORNEYS TELL YOU ISN'T FACT. IT'SJUST THEM TELLING YOU
WHAT THEY HOPE THE FACTS WILL BE, SO YOU'VE GOT TO HEAR FROM THE
WITNESSES. AND IT'LL BE A LITTLE DISJOINTED, PERHAPS, IN THE
BEGINNING. AND I'M NOT TAKING RESPONSIBILITY FOR THAT. I'M
JUST GOING TO SIT HERE AND BRING THE PEOPLE IN. BUT I JUST
WANTED YOU TO KNOW HOW THINGS WILL PROGRESS SO THAT WAS THE
FIRST THING | WANTED TO MENTION.

THE SECOND THING IS THAT AT THE END OF THE CASE WE
WILL GET A CHANCE TO SUMMARIZE THE EVIDENCE, AND THEN ARGUE
ABOUT WHY YOU SHOULD RULE ON THIS ISSUE FOR US. I'M NOT GOING
TO DO THAT NOW. | CAN'T DO IT; IT'S NOT PERMISSIBLE. | CAN

JUST TELL YOU WHAT | THINK THE FACTS ARE GOING TO BE. | CAN'T
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TELL YOU WHAT THEY MEAN. I'M NOT GOING TO TRY TO REBUT WHAT

MR. LEBOWITZ SAID. I'M JUST GOING TO TRY TO GIVE YOU A WIDE
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PICTURE OF THE INFORMATION SO YOU CAN FOLLOW ALONG BETTER.
SO WHAT AM | GOING -- WHAT'S SORT OF THE THING | WANT
YOU TO REMEMBER? OVER THE WEEKEND, | HAD TO LOSE A LOT OF MY
WEEKEND TO GET READY FOR THIS, AND PROBABLY YOU FOLKS ARE NOT
TOO HAPPY ABOUT THANKSGIVING. MY WIFE ASKED ME, "WHAT'S YOUR
CASE THEME? WHAT'S YOUR CASE THEME?" AND | DIDN'T HAVE ONE
YET. AND IT WAS OUR ANNIVERSARY, AND SHE SAID, "WELL, YOU HAVE
THREE KIDS, CAN'T YOU USE THE NUMBER THREE?" SO | DECIDED I'M
GOING TO MAKE THINGS SIMPLE. I'M GOING TO USE THE NUMBER THREE.
AND THERE'S THREE MAIN ISSUES IN THE CASE. I'M GOING
TO TELL YOU WHAT | THINK THOSE ARE. THERE'S THREE MAIN FACT
PERIODS OF THE CASE. I'M GOING TO TRY TO ORGANIZE IT SO YOU
HAVE THREE PERIODS OF TIME. AND THEN I'M GOING TO TRY TO USE
THE WORD THREE, JUST AS A VEHICLE TO HELP YOU REMEMBER THE
THINGS YOU WANT TO REMEMBER.
SO THE NUMBER THREE. THERE'S THREE -- THERE'S REALLY
THREE MAIN PEOPLE IN THIS CASE. AND SOME OF WHOM MR. LEBOWITZ
MENTIONED, BUT I DON'T BELIEVE ALL OF THEM ARE THAT IMPORTANT.
THE THREE MAIN PEOPLE ARE TWO OF WHOM YOU'RE GOING TO HEAR
TESTIFY. THE THIRD ONE, I'M NOT GOING TO TELL YOU WHO THAT IS.
IT'S GOING TO BE A SECRET. THAT PERSON IS NOT GOING TO TESTIFY.
ITSJUST ALITTLE -- I'M JUST TRYING TO KEEP SUSPENSE. IT'S A
LITTLE HOKEY, MAYBE.

THE TWO PEOPLE, REALLY, ARE DR. MISSETT AND PROFESSOR
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BLOUGH. THEY'RE THE REAL GUTS OF THE CASE. AND | THINK MOST OF
THE INFORMATION THAT WILL BE MOST IMPORTANT WILL COME THROUGH
THEM. THE THIRD PERSON WON'T BE IN THE COURTROOM, BUT YOU'LL
HEAR A LOT ABOUT THAT PERSON INSOFAR AS | THINK THE FACTS
WILL -- OF WHAT HAPPENED TO PROFESSOR BLOUGH IN HER HEALTH GOES
BACK TO THAT PERSON, AND WAS THAT PERSON'S RESPONSIBILITY. THAT
PERSON DOESN'T WORK AT THE COLLEGE; NEVER HAS.

SO THREE SORT OF KEY PEOPLE IN THE CASE; THREE KEY
TIME PERIODS. 2003, WHEN PROFESSOR BLOUGH CAME BACK FROM AN
APPROVED LEAVE OF ABSENCE THE COLLEGE GRANTED HER SO SHE COULD
TAKE CARE OF HER HEALTH PROBLEMS. THEY LET HER OUT OF HER
CONTRACT, THE FACTS WILL SHOW, SO THAT SHE COULD GO TO HAWAII.
AND SHE RESTED UP THERE, AND SHE DEALT WITH -- PRIMARILY, OUR
EVIDENCE WILL SHOW, PSYCHOLOGICAL ISSUES.

AND THE COLLEGE WAS REALLY ENTHUSIASTIC ABOUT GIVING
HER THAT OPPORTUNITY, BECAUSE SHE NEEDED IT. IN A SENSE, THE
FACTS WILL SHOW, THE COLLEGE THOUGHT SHE DESERVED IT. SHE HAD
DONE EVERYTHING MR. LEBOWITZ SAID, IN TERMS OF SHE WAS
CONTRIBUTING WELL TO THE COLLEGE. AND SHE WAS THOUGHT OF
HIGHLY.

WHEN SHE CAME BACK IN 2003, AS THE FACTS WILL SHOW,
THE COLLEGE DID SEND HER TO AN EVALUATOR, AS MR. LEBOWITZ
MENTIONED. BUT THAT EVALUATOR WAS THE DOCTOR, DR. MISSETT, WHO
LATER SHE RESISTED AND SHE DIDN'T WANT TO COOPERATE WITH, AS THE
FACTS WILL SHOW. SO DR. MISSETT, AS THE EVIDENCE WILL SHOW, DID

A FINE JOB HELPING THE COLLEGE TRANSITION HER BACK TO FULL-TIME.
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1 FIRST, HALF-TIME, BECAUSE SHE WAS TIRED FROM BEING

2  AWAY, AND SHE WAS FATIGUED FROM HER SURGERY, AND HER CLINICAL
3 DEPRESSION, WHICH WAS VERY SIGNIFICANT. SHE WAS UNDER LONG-TERM
4  PSYCHIATRIC TREATMENT, WHICH THE COLLEGE HAD KNOWN, AND IT

5 HADN'T BEEN A PROBLEM THAT SHE HAD IT. IT WAS JUST SIMPLY,

6 WELL, SHE SHOULD COME BACK SLOWLY TO HER FULL-TIME DUTY.

7 THAT WAS ALL MANAGED BY THIS OUTSIDE PHYSICIAN, THE

8 VERY ONE THAT THIS CASE IS REALLY ALL ABOUT, THAT THE

9 ALLEGATION'S WE SHOULDN'T HAVE SENT HER TO HIM SEVERAL YEARS
10 LATER FOR THE EVALUATION. THE FIRST TIME, HE DID A FINE JOB.

11  AND THE PLAINTIFF, PROFESSOR BLOUGH, WILL TESTIFY, YOU WILL SEE
12 IT, THAT SHE WAS GRATEFUL FOR THE WAY THE COLLEGE'S OUTSIDE

13  PHYSICIAN MANAGED HER TO GET BACK TO WORK.

14 FIRST, THE FIRST SEMESTER WAS HALF-TIME; THEN SHE WENT

15 BACK TO SEE DR. MISSETT. THEY JUST TALKED. HE WAS NOT HER

16 TREATER; HE WAS JUST AN EVALUATOR. SHE HAD HER OWN

17 PSYCHIATRIST. THE COLLEGE DIDN'T WANT TO PROVIDE HER TREATMENT,
18 JUST HELP TO EVALUATE TO GET HER BACK TO WORK. SO THE EVIDENCE
19  WILL SHOW THAT THEN THE NEXT SEMESTER HE SAID, "OKAY, | THINK

20 YOU'RE READY TO GO THREE-QUARTER TIME." THE COLLEGE SAID,

21 "SURE. WE'LL ADD MORE COURSES. NOW YOU CAN GO THREE-QUARTER
22  TIME."

23 FINALLY, SINCE SHE KEPT DOING WELL, AS THE FACTS WILL

24  SHOW, THE DOCTOR SAID, "OKAY, YOU'RE READY TO GO FULL-TIME."

25 AND YOU HEARD MR. LEBOWITZ SAY SHE WAS READY. AND THE TESTIMONY
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26  WILL BE THAT SHE WAS GRATEFUL TO THE DOCTOR THAT, NOW THIS CASE
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1 ISALL ABOUT, THAT THE COLLEGE SHOULDN'T HAVE -- ACCORDING TO

2  THEPLAINTIFF -- SENT HER TO, DR. MISSETT. AND HE WILL BE HERE,

3 HOPEFULLY SOONER RATHER THAN LATER IN THE CASE, BECAUSE | THINK

4 HE'S THE KEY PERSON YOU NEED TO HEAR FROM.

5 NOW, THE COLLEGE, WHEN THE COLLEGE, AS THE FACTS WILL

6 SHOW, SENT PROFESSOR BLOUGH TO THIS PSYCHIATRIST, HE REALLY IS A

7 PHYSICIAN WITH A PSYCHIATRIC PRACTICE. BUT PART OF HIS PRACTICE

8 ISFOR MANY, MANY SCHOOLS, COLLEGES, EMPLOYERS, POLICE

9 DEPARTMENTS, FIRE DEPARTMENTS, DOCTORS, DENTISTS. HE EVALUATES
10 FOR THOSE AGENCIES, WHETHER THEIR PEOPLE ARE HEALTHY ENOUGH TO
11 GO BACK TO WORK. SO THAT'S PART OF HIS PRACTICE.

12 AND IN 2003, PROFESSOR BLOUGH ALL WORKED OUT FINE WITH

13  THIS PART-TIME GRADUAL RETURN. SO THAT'S WHY HE WAS SELECTED A
14  COUPLE OF YEARS LATER, IN 2006, WHICH IS TIME PERIOD NUMBER TWO,

15 WHEN SHE, ONCE AGAIN, HAD HEALTH PROBLEMS. YOU HEARD ABOUT THE
16 HEARING AND THE FATIGUE. WHAT YOU DIDN'T HEAR, AND THE FACTS

17 WILL SHOW YOU DIDN'T HEAR FROM MR. LEBOWITZ, WAS A MAJOR PROBLEM
18  WAS SHE WAS ON MANY MENTAL MEDICATIONS FROM HER OWN

19 PSYCHIATRIST, FOUR OR FIVE SIMULTANEOUSLY, AND THEY WERE OUT OF
20 WHACK.

21 THE COLLEGE DIDN'T KNOW THAT. THE COLLEGE JUST SENT

22 HERBACK TO DR. MISSETT BECAUSE HE'S THE ONE WHO HAD DONE A GOOD

23 JOB THE FIRST TIME, AS THE EVIDENCE WILL SHOW. AND THEY
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24  THOUGHT, OH, SHE LIKED HIM. LET'S SEND HER TO HIM AGAIN. BUT
25 IT WASN'T FOR TREATMENT. IT WAS JUST TO EVALUATE MAYBE SHE

26 NEEDS TO COME BACK AGAIN SLOWLY.
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1 SO THAT'S WHAT THE FACTS WILL SHOW ABOUT TIME PERIOD

2 NUMBER TWO, 2006, AND TIME PERIOD NUMBER ONE, 2002. THE FACTS

3  WILL SHOW THAT THE PROBLEM HAPPENED, THAT FOR SOME REASON -- AND
4 | DON'T KNOW WHAT THE EVIDENCE WILL SHOW. IT COULD HAVE BEEN

5 SOMETHING MEDICAL. BUT PROFESSOR BLOUGH DID SOMETHING THAT, |

6 THINK THE EVIDENCE WILL SHOW, WAS UNWISE OR NOT IN HER BEST

7 INTEREST. NOW, SHE'S AN ATTORNEY --

8 MR. LEBOWITZ: OBJECTION, YOUR HONOR.
9 THE COURT: OVERRULED.
10 MR. VARTAIN: SHE'S AN ATTORNEY. THE EVIDENCE WILL

11  SHOW THAT SHE ACTUALLY DOES EMPLOYMENT CASES AT TIMES FOR PEOPLE
12 SUING. YOU KNOW, SHE WAS FULL-TIME AS A PROFESSOR TEACHING LAW

13 COURSES AT THE COLLEGE, BUT ON THE SIDE SHE DID SOME LAW, WHICH

14 ISFINE. AND ALL THE PROFESSORS KNOW HOW TO DO THAT,

15 CONSULTING. BUT SHE WENT TO DR. MISSETT A SECOND TIME PERIOD,

16 NUMBER TWO, AS REQUESTED BY THE COLLEGE. SHE WAS COOPERATING.

17 SHE KNEW DR. MISSETT. SHE HAD BEEN GRATEFUL TO HIM SO

18 THERE WAS NO PROBLEM, BUT SOMETHING HAPPENED. SHE SIGNED, AS

19 MR. LEBOWITZ SAID, THE RELEASES SO HE COULD GATHER ALL HER

20 DOCUMENTS, SEE WHAT ALL THE MEDICATIONS SHE WAS ON SO HE COULD

21 DO THE EVALUATION. WITHIN A COUPLE OF WEEKS HE STARTED CALLING
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ALL THE DOCTORS TO GET THEIR RECORDS SO HE COULD DO A COMPLETE
JOB. AND, AS THE FACTS WILL SHOW, HER PSYCHIATRIST SAID, "OH,

MY PATIENT, PROFESSOR BLOUGH, SAID | CAN'T SEND THE RECORDS TO
YOU."

DR. MISSETT SAID, "WELL, | NEED ALL THE RECORDS. WE
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DID IT BEFORE THAT WAY." HE SAID, "I HAVE A RELEASE. SHE
SIGNED THE RELEASE." HER PSYCHIATRIST, AS THE EVIDENCE WILL
SHOW, SAID, "NO, MY PATIENT HAS NOT GIVEN ME" -- OR "HAS TAKEN
AWAY THE AUTHORIZATION." THE EVIDENCE WILL SHOW THAT, YES,
DR. MISSETT THEN WENT AHEAD AND WROTE A LETTER TO THE COLLEGE
SAYING, "I CANNOT RELEASE HER TO GO BACK TO WORK."

IT DIDN'T SAY WHY, BECAUSE THE AGREEMENT BETWEEN
PROFESSOR BLOUGH, THE COLLEGE AND DR. MISSETT WAS, DR. MISSETT
WAS NOT TO RELEASE ANY PRIVATE INFORMATION. HE WAS NOT TO SAY
TO THE COLLEGE WHAT WAS GOING ON WITH HER, AND THE COLLEGE
DIDN'T WANT TO KNOW THAT. IT'SNOT THE EMPLOYER'S BUSINESS TO
KNOW, YOU KNOW, YOU'RE HAVING PROBLEMS WITH YOUR HUSBAND, YOU
HAVE THIS STUFF.

SO WHENEVER THEY SENT HER TO DR. MISSETT, IT WAS WITH

THE UNDERSTANDING THAT HE COULDN'T TELL -- HE WOULD KEEP DOCTOR

PRIVACY. SO ALL HE SAID WAS SHE'S NOT FIT TO GO BACK TO WORK,
AND | DON'T THINK SHE WILL IN THE FUTURE BE. | THINK HIS
TESTIMONY WILL BE -- BECAUSE HE --

MR. LEBOWITZ: OBJECTION, YOUR HONOR.
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THE COURT: OVERRULED.

MR. LEBOWITZ: WHAT HE THINKS THE --

THE COURT: OVERRULED.

MR. VARTAIN: THE DEPOSITION OF THE PLAINTIFF OF
DR. MISSETT, AND THE COURT INSTRUCTED YOU THAT THAT'S TO BE
TAKEN AS IF HE GAVE HIS TESTIMONY HERE. HE'S ACTUALLY GOING TO

COME HERE, BUT | KNOW WHAT | BELIEVE HIS TESTIMONY WILL BE
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BECAUSE MR. LEBOWITZ GOT HIM UNDER OATH AND ASKED HIM, AND | WAS
SITTING THERE.

SO | BELIEVE HIS TESTIMONY IS GOING TO BE THAT THE
REASON HE SAID AT THAT TIME THAT HE COULD NOT RELEASE PROFESSOR
BLOUGH TO GO BACK TO WORK -- AND HE SENT THE LETTER TO THE
COLLEGE. HE DIDN'T SAY WHY, SO THE COLLEGE DIDN'T KNOW -- IS
THAT HE COULDN'T LOOK AT THE RECORD. HE COULD NOT ASSURE SHE
WAS READY BECAUSE HE DIDN'T GET TO SEE THE WHOLE FILE. WE ALL
KNOW IN OUR PRACTICE, WE'RE NOT GOING TO SIGN OFF ON SOMETHING
WHEN HALF THE RECORDS WE CAN'T SEE.

SO, AS HE TESTIFIED IN HIS DEPOSITION, AND HE'LL BE
HERE AND YOU'LL BE ABLE TO EVALUATE IT, HE SAID, "I HAD NO
PROBLEM WITH THAT SHE HAD CANCER. | TALKED TO HER ONCOLOGIST.
HE SAID THE CANCER ISN'T KEEPING HER FROM WORK," SO CHECKED THAT
OFF. HE'S GOING TO TESTIFY, | BELIEVE, "I HAD NO PROBLEM WITH
THE HEARING. SHE SAID SHE WAS GOING TO GET HEARING AIDS. |

BELIEVED HER. SHE HAD THE SUMMER. IT WAS GOING TO BE
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SUMMERTIME, AND SO SHE HAD TIME TO GET THE HEARING."

HE SAID, "THE PROBLEM I HAD WAS WITH THE CLINICAL
DEPRESSION AND THE MENTAL MEDICINE, | COULDN'T -- WITHOUT THE
RECORDS, | COULDN'T SEE ALL THE MEDICATIONS SHE WAS ON, AND I
COULDN'T SEE THE DOSAGES. AND FROM WHAT SHE TOLD ME," HE WILL
SAY IN HIS TESTIMONY, BECAUSE HE SAID IT IN HIS DEPOSITION, "I
WASN'T SURE IF SHE WAS READY TO GO BACK FULL-TIME. SO I HAD TO
SEND THAT LETTER."

THE COLLEGE DIDN'T KNOW WHAT THE LETTER WAS GOING TO

140

BE. THE COLLEGE DIDN'T KNOW WHAT WAS GOING TO COME IN. BUT HE
SENT THIS LETTER THAT SAID SHE'S NOT READY TO GO BACK AND, "I
DON'T SEE HER BEING READY FOR THE FORESEEABLE FUTURE." |

BELIEVE THE DOCTOR IS GOING TO TESTIFY HE USED THE TERM
"FORESEEABLE FUTURE," BECAUSE SHE WASN'T RELEASING THE RECORDS
AND HE HAD NO WAY OF KNOWING IF SHE'D EVER CHANGE HER MIND.

SO THAT'S WHY THE COLLEGE SENT A LETTER TO HER SAYING,
"YOU'RE GOING TO BE ON MEDICAL LEAVE UNTIL THE NEXT SIX MONTHS,
AND YOUR FACULTY APPOINTMENT IS GOING TO LAPSE IF, BY THEN,
SOMETHING DOESN'T CHANGE." SO IT WAS RIGHT FOR HER TO THINK SHE

MIGHT LOSE HER JOB BECAUSE OF THE DOCTOR'S REPORT, IS WHAT I
BELIEVE THE COLLEGE WILL EXPLAIN TO YOU.

FORTUNATELY, IN SOME WAYS FOR THE COLLEGE, AND IT
COULD HAVE BEEN FORTUNATELY FOR PROFESSOR BLOUGH, THAT THE

EVIDENCE IS GOING TO BE, AND | THINK IT WILL COME FROM HER
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BECAUSE SHE SAID SO IN HER DEPOSITION, SHE CHANGED HER MIND SIX
MONTHS LATER, AND SHE GAVE HER PSYCHIATRIST PERMISSION TO SEND
THE RECORD TO DR. MISSETT, THE EVALUATOR.

BY THEN IT WAS CHRISTMAS, SO THE CLASSES HAD ALREADY
BEEN ASSIGNED OUT. BUT SHE'S STILL ON MEDICAL LEAVE. AND THE
COLLEGE GAVE HER HER HEALTH BENEFITS, BECAUSE THEY KNEW SHE HAD
MEDICAL ISSUES. THEY DON'T USUALLY DO THAT. IF YOU'RE NOT
WORKING AT ALL AFTER SO MANY MONTHS, YOU LOSE YOUR BENEFITS.
BUT FOR HER, THEY MADE A SPECIAL EXCEPTION, AS THE FACTS WILL
SHOW.

THEN THE NEXT THING THAT HAPPENED WAS, FINALLY, HER
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RECORDS -- SHE LET HER PSYCHIATRIST RELEASE HER RECORDS. THEY
WENT TO THE EVALUATOR DOCTOR. NOW HE HAD A COMPLETE FILE. HE
HAD TO UPDATE THE FILE BECAUSE NOW SIX MONTHS HAD PASSED. SO,
AS MR. LEBOWITZ CORRECTLY POINTED OUT, IN MARCH -- BY NOW IT WAS
ALMOST IN THE SPRING SEMESTER -- HE WROTE THE COLLEGE A LETTER
AND SAID -- | THINK IT'S CLEAR. YOU'LL SEE IT. IT SAYS WHAT IT

SAYS.

IT SAYS SHE CAN GO BACK HALF-TIME STARTING IN THE

FALL. HE DIDN'T QUITE SAY IN THE FALL HALF-TIME. IT TURNED OUT

IT WAS THE FALL, BECAUSE BY THEN THE SCHOOL SEMESTER HAD BEEN SO
FAR GONE, TEACHERS WERE ALREADY TEACHING BECAUSE THE SCHOOL
DIDN'T KNOW. SO THE COLLEGE, ONCE AGAIN, ACCEPTED THE DOCTOR'S

LETTER, AS THE EVIDENCE WILL SHOW.
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AT FIRST, AS MR. LEBOWITZ CORRECTLY POINTED OUT, THERE
WERE NO CLASSES. AND THEY SAID, "WELL, WE DON'T HAVE CLASSES;
IT'S MARCH OR APRIL." BUT A MONTH LATER THE EVIDENCE WILL SHOW
THAT THEY KNEW THEIR PROFESSOR WAS ANXIOUS, SO THEY GOT IT
TOGETHER. THEY EARLY ASSIGNED CLASSES TO HER SO SHE COULD FEEL
COMFORTABLE TO GO THROUGH THE SUMMER WITHOUT WAITING. THE
EVIDENCE WILL SHOW THEY ASSIGNED HER THE CLASSES, THE ONES SHE
USED TO TEACH. AND THEY GAVE HER THE HALF-TIME CONTRACT THAT
THE DOCTOR SAID. SAME THING AS HAD HAPPENED A COUPLE OF YEARS
AGO.

SO THE FORTUNATE THING, THE FACTS WILL SHOW, IS THAT
PROFESSOR BLOUGH FINALLY DECIDED TO RELEASE HER RECORDS, WENT

BACK TO THE GOOD DOCTOR, AND THE FACTS WILL SHOW THAT HE DID A
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GOOD JOB. AND THEN HE DID HIS THING AND SAID, "OKAY, LET'S TRY
TO GET HER BACK HALF-TIME." THE COLLEGE ACCEPTED IT, SENT HER
THE CONTRACT. AS SHE WAS CONSIDERING THE CONTRACT, SHE ASKED
THE COLLEGE FOR A THROUGH Z -- AND I'M NOT USING THAT TERM
SARCASTICALLY -- OF HELP. IT'S CALLED IN THE LAW "DISABILITY
ACCOMMODATION." I CALL IT HELP.

A THROUGH Z WAS GRANTED HER. IT WAS PUT IN WRITING,
PUT IN HER CONTRACT. SMALL CLASSES. "WE KNOW YOU'VE GOT
FATIGUE PROBLEMS. WE'LL SPACE OUT THE CLASSES SO YOU CAN TAKE A
NAP IN YOUR OFFICE." TIMED IT SO HER CLASSES WOULDN'T BE BACK

TO BACK, SMALLER CLASS SIZES. THEY SAID, "OH, YOU'RE ONLY GOING
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12 TO BE HALF-TIME. NORMALLY, YOU WOULDN'T GET HEALTH BENEFITS.

13 WE'LL GIVE YOU FULL-TIME HEALTH BENEFITS, EVEN THOUGH YOU'RE

14 ONLY GOING TO BE WORKING HALF-TIME FOR THE FIRST PART."

15 THEN THIS BUSINESS ABOUT HER SIX-YEAR CONTRACT. THE

16 LETTER, AS THE EVIDENCE WILL SHOW, SAID, "WE KNOW YOUR CONTRACT,
17 YOUR SIX-YEAR CONTRACT PROPOSAL HAD NEVER BEEN APPROVED BECAUSE
18 OF THE YEAR YOU WERE OUT. WE WILL PUT YOU BACK WHERE YOU WERE.
19 IFYOU DO A GOOD JOB THIS YEAR TEACHING, YOU'LL GET YOUR

20 SIX-YEAR CONTRACT EVALUATION." WHEN YOU READ THE LETTER, IT'S

21 MY HOPE THAT THE EVIDENCE SHOWS THAT -- AND DR. KELLY WILL

22  TESTIFY -- THAT THE COLLEGE WANTED HER BACK. WHY WOULD THEY DO
23  THIS IF THEY DIDN'T WANT HER BACK?

24 HER OFFICE -- AND I'LL JUST HOLD A PICTURE UP. THE

25 PICTURE WAS TAKEN JUST YESTERDAY. THIS IS PROFESSOR BLOUGH'S

26  OFFICE OVER AT MENLO COLLEGE. IT'S BEEN A YEAR. THEY HAVEN'T
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1 REASSIGNED HER OFFICE. THEY DID HOLD HER ON MEDICAL LEAVE.

2 THEY HAVEN'T TERMINATED HER. THE FACTS WILL SHOW THAT THE

3 COLLEGE HAD NO INTEREST IN HER NOT COMING BACK.

4 MR. LEBOWITZ IS RIGHT, SHE HAD DONE A GOOD JOB MUCH OF

5 THETIME. IT WAS ONLY IN THESE TIMES WHEN SHE COULDN'T WORK,

6 AND THEY GAVE HER LEAVE AFTER LEAVE AFTER LEAVE, AND THEN THIS
7  LAST ONE, THAT ONE SPRING OF 2006, WHEN SHE HAD SO MANY

8 DIFFICULTIES. AND | KNOW THE EVIDENCE WILL SHOW THAT THERE WAS

9 SOMETHING GOING ON WITH HER PSYCHOTROPIC MEDICATIONS.
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10 SO IN THE END, ALTHOUGH IT'S TRUE THAT THE COLLEGE

11  ONLY SENT HER TO DR. MISSETT BECAUSE HE WAS THE ONE THAT DID THE
12 GOOD JOB THE LAST TIME, THEY WEREN'T SENDING HER FOR A

13 PSYCHIATRIC TREATMENT, THE EVIDENCE WILL SHOW. IT TURNS OUT

14 THAT IT WAS PROPERLY WISE, ACCORDING TO THE EVIDENCE. BECAUSE
15 THE PROBLEMS, AS HE TESTIFIED IN HIS DEPOSITION, WERE ONES THAT

16 YOU WOULD WANT SOMEONE WITH A SPECIALTY IN MEDICATION OF THE
17 BRAIN.

18 AFTER ALL, THE EVIDENCE IS GOING TO SHOW THAT THE JOB

19 FUNCTIONS -- AND YOU HEARD ONE OF YOUR COLLEAGUES IN THE

20 INTERVIEWS MENTION THAT --

21 MR. LEBOWITZ: OBJECTION, YOUR HONOR.
22 THE COURT: OVERRULED.
23 MR. VARTAIN: THAT IT'S RIGHT AND FAIR TO USE THE

24  MEDICAL EVALUATION ONLY WHEN IT'S RELEVANT FOR THE JOB,
25 JOB-RELATED. BUT THIS IS A JOB WHERE, THE EVIDENCE WILL SHOW,

26 THE TEACHERS HAVE TO WORK RIGHT CLOSE WITH THE YOUNG PEOPLE.
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1 IT'S ATHINKING JOB. COGNITIVE ABILITY, WHICH IS THE ABILITY TO

2  THINKWELL, IS THE MOST IMPORTANT THING. SO THAT'S PRETTY MUCH
3 GOING TO BE THE EVIDENCE AS WE SHOW IT.

4 NOW, THE LAST THING THAT WAS ON THE SCREEN WHEN

5 MR. LEBOWITZ DID HIS OPENING, WERE ACTIONS SPEAK LOUDER THAN
6 WORDS. AND TO THAT END, WE HAVE A LITTLE BIT OF A CLIP FROM

7 PROFESSOR BLOUGH'S TESTIMONY, WHICH TALKS ABOUT THE ACTIONS THAT
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THE COLLEGE DID FOR HER OVER THE YEARS, THAT WERE KIND, GENEROUS
AND CONSIDERATE IN RELATION TO HER MEDICAL PROBLEMS. SO WE WANT
YOU TO HEAR THAT. IT WILL BE ABOUT 15 MINUTES. AND | MAY JUST
SAY ONE THING AFTERWARDS, AND THEN WE WILL GET ON WITH THE
EVIDENCE.

THANK YOU FOR LISTENING.

MR. LEBOWITZ: MAY WE APPROACH, YOUR HONOR?

THE COURT: SURE.

(WHEREUPON, THERE WAS DISCUSSION AT THE BENCH.)

THE COURT: COUNSEL, MAY IT BE STIPULATED THAT THE
COURT REPORTER IS NOT REQUIRED TO REPORT THE VIDEOTAPE?

MR. VARTAIN: CORRECT, YOUR HONOR.

THE COURT: THANK YOU. LET'S PLAY THE VIDEOTAPE.

(WHEREUPON, A VIDEOTAPE WAS PLAYED.)

MR. VARTAIN: THE REASON | WANTED TO PLAY THAT, AND
THERE WILL BE MUCH OTHER TESTIMONY, IS JUST TO LEAVE YOU WITH
THE THOUGHT THAT, YES, ACTIONS DO SPEAK LOUDER THAN WORDS. |
AGREE WITH MR. LEBOWITZ. THE FACTS WILL SHOW THAT THE COLLEGE

DID ACT, IN ANY MANNER THAT WOULD BE VIEWED, AS THE EVIDENCE
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WILL SHOW, THAT THE COLLEGE OUGHT TO ACT IN THESE CIRCUMSTANCES.
THANK YOU FOR YOUR TIME.
AND THANK YOU FOR THE EXTRA FIVE MINUTES, YOUR HONOR.
THE COURT: LADIES AND GENTLEMEN, WE HAVE REACHED THE

END OF OUR COURT DAY. TOMORROW, WHEN YOU RETURN WE'RE GOING TO
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START WITH THE PRESENTATION OF EVIDENCE. AS I TOLD YOU BEFORE,
NOTHING YOU'VE HEARD TODAY HAS BEEN EVIDENCE. AND SO | ALWAYS
VIEW IT, IT'S ALITTLE BIT LIKE READING THE OUTSIDE FLAP ON A
BOOK WHEN YOU'RE IN THE BOOKSTORE.

IT'S ANICE PROMISE. NOW YOU HAVE TO SEE IF THE
AUTHOR DELIVERS WHAT THE PUBLISHER PROMISES. OR THOSE ANNOYING
COMING ATTRACTIONS IN MOVIES, SOMETIMES THEY'RE ABSOLUTELY RIGHT
AND THEY'RE TERRIFIC. OTHER TIMES THEY HAVE CLIPS THAT ARE
NEVER IN THE MOVIE, SO THINK OF IT THAT WAY. THIS IS TO HELP
YOU BUT IT'S NOT EVIDENCE. AND SO TOMORROW YOU WILL GET TO HEAR
THAT EVIDENCE AND SEE IT.

PLEASE NOTE ON THE SCHEDULE TOMORROW WE'RE STARTING AT
10:00 IN THE MORNING. THE MORNINGS DIFFER. | HAVE A WHOLE
CALENDAR. I'VE GOT MANY OTHER PEOPLE IN THE COURTROOM BEFORE
YOU ARRIVE. JUST GATHER OUTSIDE THE COURTROOM AND DEPUTY
HENNESSY WILL BRING YOU IN AT 10:00 O'CLOCK WHEN WE GET STARTED.

LET ME REMIND YOU, YOU ARE NOT TO FORM OR EXPRESS ANY
OPINIONS IN THE CASE OR TALK TO ANYONE ABOUT ANYTHING IN REGARD
TO THE CASE. | KNOW YOU MIGHT WANT TO GO HOME AND DO SOME
HOMEWORK. NO HOMEWORK, NO DICTIONARIES, NO INTERNET. YOU CAN'T

EVEN SIT DOWN AT DINNER TONIGHT AND SUMMARIZE WHAT YOU'VE HEARD.
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EVEN IF WHOEVER YOU'RE TALKING TO IS TRUSTWORTHY, YOU'RE THE ONE
WHO CAN'T DO THE TALKING. | KNOW THAT'S ARTIFICIAL. | KNOW

IT'S WEIRD NOT TO BE ABLE TO TALK ABOUT YOUR DAY, BUT YOU HAVE
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TO PROMISE ME THAT. WHEN WE'RE DONE WITH THE TRIAL YOU CAN TALK
TO ANYONE ABOUT ANYTHING, BUT FOR THE NEXT FEW DAYS WHILE WE'RE
IN TRIAL WE ALL HAVE TO KEEP IT ZIPPED UP.

ALL RIGHT. WITH THAT, LADIES AND GENTLEMEN, | WILL
SEE YOU IN THE MORNING. HAVE A GOOD EVENING.

(WHEREUPON, THE PROCEEDINGS WERE ADJOURNED.)
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
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2 IN AND FOR THE COUNTY OF SAN MATEO

3 DEPARTMENT NO. 3 HON. BETH LABSON FREEMAN, JUDGE

MARCINE BLOUGH, )

5 )
PLAINTIFF, )
6 )
VS. )CASE NO. CIV 465027
7 )REPORTER'S CERTIFICATE
MENLO COLLEGE, ET AL.,)
8 )
DEFENDANTS. )
9 )
10
11
STATE OF CALIFORNIA)
12 ) SS
COUNTY OF SAN MATEO)
13
14
15 I, CHRISTINE M. PEREZ, OFFICIAL REPORTER OF THE

16 SUPERIOR COURT OF THE STATE OF CALIFORNIA, COUNTY OF SAN MATEO,
17 DO HEREBY CERTIFY THAT THE FOREGOING PAGES 1 THROUGH 148,

18  INCLUSIVE, COMPRISE A FULL, TRUE, AND CORRECT TRANSCRIPT OF THE
19 PROCEEDINGS TAKEN IN THE MATTER OF THE ABOVE-ENTITLED CAUSE.
20

21 DATED: OCTOBER 3, 2011

22
23
24
25
CHRISTINE M. PEREZ, CSR #10945
26 OFFICIAL REPORTER

148
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)
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)
7 MENLOCOLLEGE, ET AL.,)

)
8 DEFENDANTS. )

)

9
10
11 REPORTER'S TRANSCRIPT OF TRIAL PROCEEDINGS
BEFORE: HONORABLE BETH LABSON FREEMAN, JUDGE
12 DEPARTMENT 3
13 DECEMBER 4, 2008
14
15
16
17
APPEARANCES
18
19
FOR THE PLAINTIFF: NOAH D. LEBOWITZ, ATTORNEY AT LAW
20 MARK C. PETERS, ATTORNEY AT LAW
21

22 FOR THE DEFENDANTS: MICHAEL J. VARTAIN, ATTORNEY AT LAW
LINDA K. ADLER, ATTORNEY AT LAW
23

24
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VOLUME II, PAGES 149 THROUGH 319, INCLUSIVE
1
INDEX

WITNESSES FOR THE PLAINTIFF: PAGE
LOWELL PRATT (CALLED PURSUANT TO EVIDENCE CODE 776)
DIRECT EXAMINATION BY MR. LEBOWITZ 152
CROSS-EXAMINATION BY MR. VARTAIN 219
REDIRECT EXAMINATION BY MR. LEBOWITZ 243
RECROSS EXAMINATION BY MR. VARTAIN 238
MICHAEL SCHULTZ (CALLED PURSUANT TO EVIDENCE CODE 776)
DIRECT EXAMINATION BY MR. PETERS 240
CROSS-EXAMINATION BY MR. VARTAIN 256
CARLOS LOPEZ (CALLED PURSUANT TO EVIDENCE CODE 776)

DIRECT EXAMINATION BY MR. LEBOWITZ 258
CROSS-EXAMINATION BY MR. VARTAIN 293

REDIRECT EXAMINATION BY MR. LEBOWITZ 296

GARY HAIGHT (CALLED PURSUANT TO EVIDENCE CODE 776)

DIRECT EXAMINATION BY MR. PETERS 297
CROSS-EXAMINATION BY MR. VARTAIN 311
WITNESSES FOR THE DEFENSE: PAGE
(NONE WERE CALLED AT THISTIME.)
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INDEX

PAGE
EXHIBITSFOR THE PLAINTIFF: IDENT. EVID.

5 12/19/05 LETTER TO THE PRESIDENT RE 6-YEAR
CONTRACTSFOR 2 FULL-TIME PROFESSORS 190 191

7 MENLO COLLEGE FACULTY HANDBOOK, 8/4/94 286 287

8 2/7/06 E-MAIL FROM BLOUGH TO PRATT 196 197
9 SPRING 2006 STUDENT EVALUATIONS 202 203
10 5/8/06 LETTER FROM LOPEZ TO BLOUGH 265 266
14 7/7/06 LETTER FROM LOPEZ TO BLOUGH 282 283

17 7/22/06 E-MAIL FROM BLOUGH TO LOPEZ,
SCHULTZ AND PRATT 211 ---

19 8/21/06 E-MAIL FROM BLOUGH TO LOPEZ,
SCHULTZ AND PRATT 214 ---

21 8/7/06 E-MAIL FROM BLOUGH TO LOPEZ,
SCHULTZ, PRATT, SAPRAI AND MEDLEN 253 -

52 7/17/07 LETTER TO BLOUGH FROM TIM HAIGHT 299 302
57 SPRING 2005 STUDENT EVALUATIONS 177 178

59 5/23/05 LETTER OF RECOMMENDATION
FROM JACK MCDONOUGH 184 185

60 PROFESSIONAL GOALSAND PRIORITIES OF
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25

H A MEMO FROM TUNDE HERZEG 228 229
26
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1 PROCEEDINGS
2 DECEMBER 4, 2008 A.M. REDWOOQOD CITY, CALIFORNIA
3 THE COURT: GOOD MORNING. WE'RE ON THE RECORD IN

4 BLOUGH VS MENLO COLLEGE. ALL COUNSEL AND PARTIES ARE PRESENT,
5 ALL JURORSAND ALTERNATES.

6 GOOD MORNING, LADIESAND GENTLEMEN. I'M SORRY YOU HAD

7  TOWAITA FEW MINUTES. | DIDN'T FINISH MY MORNING CALENDAR

8 UNTIL ALITTLELATER THAN I THOUGHT. AND ASYOU CAN SEE WE HAVE

©

A STAGE CHANGE HERE, SO THAT TOOK A FEW MINUTES. THANK YOU FOR
10 YOUR PATIENCE.

11 WE'RE READY TO GET STARTED WITH THE PRESENTATION OF

12 EVIDENCE TODAY, AND WE'RE GOING TO GET RIGHT DOWN TO BUSINESS.
13 MR. LEBOWITZ, YOU MAY CALL YOUR FIRST WITNESS.

14 MR. LEBOWITZ: THANK YOU, YOUR HONOR. PLAINTIFF CALLS

15 LOWELL PRATT, PURSUANT TO EVIDENCE CODE 776.

16 THE COURT: ALL RIGHT.

17 MR. PRATT, IF YOU'D COME FORWARD TO THE WITNESS STAND,

18 PLEASE. PLEASE BE CAREFUL; WATCH YOUR STEP.

19 THE CLERK: PLEASE RAISE YOUR RIGHT HAND.
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20 (WHEREUPON, THE WITNESS WAS SWORN.)

21 THEWITNESS: | DO.
22 THE CLERK: PLEASE BE SEATED.
23 WOULD YOU PLEASE STATE YOUR FIRST NAME AND LAST NAME

24 AND SPELL THEM BOTH FOR THE RECORD.

25 THEWITNESS: LOWELL PRATT, L-O-W-E-L-L P-R-A-T-T.
26 THE CLERK: THANK YOU.
151
1 LOWELL PRATT,
2 DULY SWORN, TESTIFIED ASFOLLOWS:
3
4 DIRECT EXAMINATION PURSUANT TO EVIDENCE CODE 776

5 BY MR.LEBOWITZ:

6 Q. GOOD MORNING, MR. PRATT.

7 A. GOOD MORNING.

8 Q. SO YOU'VE BEEN EMPLOYED AT MENLO COLLEGE ASA MEMBER
9 OFTHEFACULTY FOR APPROXIMATELY 28 YEARS; ISTHAT CORRECT?
10 A. APPROXIMATELY, YES.

11 Q. AND FOR MOST OF THAT TIME, YOU'VE BEEN EMPLOYED AS A
12 PROFESSOR?

13 A. CORRECT.

14 Q. AND WHEN YOU FIRST CAME ONBOARD WITH THE COLLEGE,

15 PROFESSOR BLOUGH WASALREADY THERE?

16 A. THAT'SRIGHT.

17 Q. SO YOU'VE KNOWN HER FOR MORE THAN 25 YEARS?
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A. THAT'SRIGHT.

Q. AND YOU WOULD DESCRIBE YOUR RELATIONSHIP WITH HER AS
FRIENDLY; ISTHAT RIGHT?

A. 1 WOULD. YES.

Q. YOU WOULD EVEN SAY THAT YOU HAD GOOD RAPPORT WITH HER,
WOULDN'T YOU?

A. | WOULD.

Q. AND THROUGH THE TWO-PLUS DECADES OF WORKING ALONGSIDE

PROFESSOR BLOUGH, YOU HAD AN OPPORTUNITY TO LEARN OF HER
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REPUTATION -- HER PROFESSIONAL REPUTATION, CORRECT?
A. CORRECT.
AND WHAT DID YOU LEARN?
| LEARNED THAT STUDENTS VERY MUCH LIKED HER CLASSES.
AND HOW DID YOU LEARN THAT?
WELL, | WOULD HEAR THAT FROM STUDENTS.

AND DID YOU ALSO HEAR THAT FROM OTHER FACULTY MEMBERS?

> © » o » O

| THINK I DID. YES.
Q. ANDISN'T IT TRUE THAT YOU ALSO LEARNED OF
PROFESSOR BLOUGH'S REPUTATION AND ABILITIESAS A PROFESSOR
THROUGH REVIEWING STUDENT EVALUATIONS?
A. THAT'S CORRECT.
Q. STUDENT EVALUATIONS OF HER CLASSES?
A. THAT'SRIGHT.
Q

. NOW, FOR THE PERIOD OF TIME THAT WE'RE GOING TO FOCUS
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16 ON TODAY, FROM APPROXIMATELY 2004 THROUGH 2000 -- THROUGH THE
17 PERIOD OF 2007, YOU WERE THE ACADEMIC DEAN OF MENLO COLLEGE,
18 CORRECT?

19 A. YES

20 Q. AND ASTHE ACADEMIC DEAN, YOU FUNCTIONED ASTHE

21 SUPERVISOR OF THE FACULTY; ISN'T THAT CORRECT?

22 A. THAT'S CORRECT.

23 Q. IT'SYOURJOB TO OVERSEE THE FACULTY TO MAKE SURE THE

24  CLASSESWERE SCHEDULED, RIGHT?

25 A. THAT'S CORRECT.

26 Q. AND TOHANDLE CONCERNS OR PROBLEMS THAT ANY FACULTY

153

1 MEMBERMIGHT HAVE?

2 A. THAT'SALSO CORRECT.

3 Q. AND TOHANDLE ANY CONCERNS THAT STUDENTS MIGHT HAVE?

4 A. YES

5 Q. AND, REALLY, YOUR JOB AS SUPERVISOR, ASOVERSEEING THE

6 FACULTY, MEANT THAT YOU WERE MAKING SURE THAT THE FACULTY WAS
7 DOING THEIR JOB, RIGHT?

8 A. THAT'SRIGHT.

9 Q. AND ASPART OF THAT FUNCTION OF SUPERVISING THE

10 FACULTY MEMBERSAND DOING YOUR JOB DUTIES, YOU WOULD REVIEW
11 STUDENT EVALUATIONS, CORRECT?

12 A. YES

13 Q. NOW, LET'STALK ABOUT STUDENT EVALUATIONS FOR A
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MINUTE. CAN YOU DESCRIBE THEM FOR US, WHAT THEY ARE?

A. YES. THESE ARE STUDENT EVALUATIONS OF PARTICULAR
CLASSES. AND AT THE END OF EACH SEMESTER, STUDENTSWILL WRITE
EVALUATIONS OF PROFESSORS AND THEY ALSO WILL RATE THEM -- OR
RESPOND TO QUESTIONS, AGREE, STRONGLY AGREE. AND THESE ARE
ADMINISTERED, AS| MENTIONED, AT THE END OF THE SEMESTER. AND
THE FACULTY MEMBER ISNOT PRESENT WHEN THEY'RE DONE BY THE
STUDENTSAND THE FACULTY MEMBER DOES NOT SEE THE EVALUATIONS
UNTIL GRADES ARE SUBMITTED.

Q. SOLET'SBREAK THISDOWN A LITTLEBIT.

AS| UNDERSTAND, STUDENT EVALUATIONS HAVE ESSENTIALLY
TWO COMPONENTS, RIGHT?

A. THAT'S CORRECT.
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Q. AND THE FIRST COMPONENT ISKIND OF A RATING --
ANSWERING QUESTIONS AND RATING ON A SCALE, CORRECT?

A. YES. UH-HUH.

Q. AND THEN THE SECOND COMPONENT IS, FOR LACK OF A BETTER
WORD, A WRITTEN RESPONSE, RIGHT?

A. WRITTEN RESPONSE. YES.

Q. AND THERE ARE A SERIES OF FOUR QUESTIONS ON A SHEET OF
PAPER THAT THE STUDENTS ARE ASKED TO WRITE OUT THEIR ANSWERSTO,
RIGHT?

A. | DON'T KNOW IF IT'SFOUR EXACTLY.

Q. NOW, WHAT HAPPENS ADMINISTRATIVELY WITH THE STUDENT
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12 EVALUATIONS ONCE THEY ARE COMPLETED BY THE STUDENTS?

13 A. WELL, A COPY OF THOSE ARE GIVEN TO THE FACULTY MEMBER

14 AND A COPY ISKEPT IN FILESIN THE ACADEMIC AFFAIRS OFFICE.

15 Q. LET'SBACK UPJUST A SECOND FROM THAT POINT.

16 I'M MORE INTERESTED IN HOW -- SOWHO ISIT THAT, FIRST

17 OFALL, GATHERS THE DOCUMENTS FROM THE STUDENTS ONCE THEY

18 COMPLETE THE EVALUATIONS?

19 A. WELL, ONE OF THE STUDENTSIN THE CLASSWILL COLLECT

20 THEEVALUATIONSAND BRING THEM TO THE OFFICE OF ACADEMIC

21 AFFAIRS, AND STAFF THERE WILL COMPILE THEM.

22 Q. THEANSWERSTO THE FIRST COMPONENT THAT WE TALKED

23 ABOUT, WHERE THE STUDENTS ARE RATING THE PROFESSOR ON A SCALE --
24  ON A NUMBER SCALE OR ON A STRONGLY AGREE OR STRONGLY DISAGREE
25 SCALE, HOW ARE THOSE ANSWERS COMPILED?

26 A. I'M NOT EXACTLY SURE, BUT | BELIEVE THAT THERE'SA
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1 KIND OF AN AVERAGE, THAT THEY'RE CALCULATED ON AVERAGE.

2 Q. AND THEN ONCE THEY'RE CALCULATED, THE EVALUATIONS ARE

3 PRINTED OUT WITH THOSE CALCULATIONS?

4 A. THAT'S CORRECT.

5 Q. AND THEN ON THE SECOND COMPONENT, THE WRITTEN ANSWERS,

6 IFI UNDERSTAND YOU, THAT THE STUDENTS WRITTEN ANSWERS ARE

7 SIMPLY COPIED AND COMPILED TOGETHER WITH THAT FIRST COMPONENT OF
8 DOCUMENTS; ISTHAT CORRECT?

9 A. THAT'SCORRECT. THEY'RE INCLUDED.
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10 Q. AND THEY'RE COMPILED IN A SINGLE PACKET, FOR INSTANCE,

11 FOREVERY CLASSFOR A PARTICULAR SEMESTER. SO, FOR INSTANCE,

12 FOR FALL 2005, BUSINESS SECTION 106, THERE WOULD BE A PACKET

13 WITH THAT TITLEON IT, CORRECT?

14 A. THAT'SRIGHT.

15 Q. AND THAT WILL CONTAIN ALL OF THE DOCUMENTS THAT

16 REFLECT ALL OF THE STUDENT EVALUATIONS THAT WERE COMPLETED FOR
17 THAT COURSE, THAT SEMESTER?

18 A. THAT'SRIGHT.

19 Q. AND WHERE IN PARTICULAR ARE THESE DOCUMENTS MAINTAINED
20 AT THE COLLEGE?

21 A. ASI MENTIONED, THEY'RE IN THE FILES OF THE ACADEMIC

22 AFFAIRS OFFICE.

23 Q. AND, ASTHE ACADEMIC DEAN, ISTHAT YOUR OFFICE?

24 A. NOT MY OFFICE. NO.

25 Q. ISTHAT SOMETHING, ASACADEMIC DEAN, YOU HAVE ACCESS

26 TO?
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1 A. YES

2 Q. AND, BASED ON YOUR EXPERIENCE ASACADEMIC DEAN, THE

3 STUDENT EVALUATIONS ARE MAINTAINED IN THE REGULAR COURSE OF THE
4 COLLEGE'SBUSINESS?

5 A. THAT'S CORRECT.

6 Q. AND CERTAINLY THROUGH THE TIME THAT YOU WERE ACADEMIC

7 DEAN, THESE STUDENT EVALUATIONS WERE AN IMPORTANT PART OF THE
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PERFORMANCE EVALUATIONS OF FACULTY MEMBERS; ISN'T THAT CORRECT?
A. THAT'S CORRECT.
Q. AND, AGAIN, FOCUSING ON THISTIME WHEN YOU WERE
ACADEMIC DEAN, THERE WAS NO PROCEDURE OR FORMAL KIND OF
PERFORMANCE REVIEW FOR FACULTY MEMBERS, WAS THERE? AT LEAST NOT
ON AN ANNUAL BASIS?
A. WELL, THERE WAS-- YES, THERE WAS A MEETING WITH ME ON
AN ANNUAL BASIS, BUT THERE WERE -- CONTRACT REVIEWS WERE THE BIG
EVALUATION.
Q. AND THESE MEETINGSWITH YOU, THEY WERE PRETTY
INFORMAL, WEREN'T THEY?
A. YES
Q. AND UNLESSYOU HAD ANY REAL PROBLEMS, EITHER FROM
COMPLAINTS FROM FACULTY MEMBERS OR OTHER STUDENTS, THERE REALLY
WASN'T MUCH TO GO OVER IN THESE ANNUAL MEETINGS, RIGHT?
MR. VARTAIN: OBJECTION. VAGUE.
THE COURT: OVERRULED.
THE WITNESS: WOULD YOU REPEAT THE QUESTION?

MR. LEBOWITZ: SURE.
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Q. OTHER THAN SITUATIONSWHERE YOU MAY HAVE RECEIVED A
COMPLAINT ABOUT A PARTICULAR FACULTY MEMBER, EITHER FROM A
STUDENT OR THE FACULTY OR YOU HAD CONCERN ABOUT THEIR
PERFORMANCE, THESE ANNUAL MEETINGS WERE PRETTY ROUTINE, WEREN'T

THEY?
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6 A. WELL, THEY WERE ROUTINE, BUT IT WOULD BE A GOOD CHANCE

7 TODISCUSSWITH FACULTY MEMBERS WHAT THEY WERE DOING AND MAKE
8 SUGGESTIONSABOUT IMPROVEMENTS.

9 Q. YOU DIDN'T PRODUCE ANY SORT OF DOCUMENT ASA RESULT OF

10 THESE PERFORMANCE -- THESE MEETINGS, THESE ANNUAL MEETINGS?

11 A. | DIDN'T.

12 Q. NO FORMAL PERFORMANCE REVIEWS OR ANYTHING LIKE THAT?

13 A. THAT'SCORRECT. NO. NONE.

14 Q. THE MORE FORMAL REVIEW OF FACULTY MEMBERS PERFORMANCE
15 WASDONEAT THE CONTRACT RENEWAL STAGE, CORRECT?

16 A. THAT'S CORRECT.

17 Q. IWANT TOGO TO A DIFFERENT TOPIC FOR A MOMENT.

18 NOW, MENLO COLLEGE HAS A HUMAN RESOURCES DEPARTMENT;

19 ISN'T THAT CORRECT?

20 A. YES

21 Q. AND ISN'T IT TRUE THAT THROUGH YOUR 25-PLUS YEARS AT

22 MENLO COLLEGE, THAT YOU NEVER RECEIVED ANY TRAINING FROM THE
23  HUMAN RESOURCES DEPARTMENT REGARDING DISABILITY DISCRIMINATION
24  IN THE WORKPLACE?

25 A. WE RECEIVED TRAINING. I'M NOT SURE WHAT HUMAN

26 RESOURCES INVOLVEMENT WASIN IT, BUT | KNOW THAT THE COLLEGE
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1 WOULD HAVE THE LAW TEAM COME ON A PERIODIC BASISTO GIVE US,
2 LIKEA KIND OF WORKSHOP ON ISSUES ABOUT HARASSMENT AND

3 DISCRIMINATION.
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4 Q. AND THAT WASMOSTLY FOCUSED ON SEX HARASSMENT, WASN'T
5 IT?
6 A. ALOTOFIT WAS; YES.

7 Q. AND, FORINSTANCE, YOU NEVER RECEIVED ANY TRAINING

(o]

FROM MENLO COLLEGE ABOUT HOW TO RECOGNIZE A REQUEST FOR

9 REASONABLE ACCOMMODATION MADE BY AN EMPLOYEE WITH A DISABILITY;
10 ISN'T THAT RIGHT?

11 A. CORRECT.

12 Q. SOOI WANT TODIRECT YOURATTENTION TO THE FALL OF

13 2005. IN THAT TIMEFRAME, AGAIN, YOU WERE THE ACADEMIC DEAN,

14 CORRECT?

15 A. YES

16 Q. AND AT THAT POINT, SOMETIME IN THE END OF THE FALL

17 SEMESTER YOU LEARNED OF SOME COMPLAINTS ABOUT PROFESSOR BLOUGH
18 INTHE CLASSROOM; ISN'T THAT RIGHT?

19 A. THAT'SRIGHT.

20 Q. AND WHO DID YOU LEARN THAT INFORMATION FROM?

21 A. | LEARNED THAT FROM TUNDE HERZEG, WHO WAS THE -- |

22 BELIEVEHERTITLE WAS COORDINATOR OR DIRECTOR OF ACADEMIC

23 AFFAIRS

24 Q. AND SOLELY IN THE FALL OF 2005, HOW MANY TIMES DID

25 MS HERZEG AGREE TO TALK TO YOU ABOUT PROFESSOR BLOUGH?

26 A. I'M SURE SHE DID ONCE, AND SHE COULD VERY WELL HAVE
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1 DONE MORE.
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Q. BUT SITTING HERE ON THE WITNESS STAND TODAY, YOU COULD
ONLY REMEMBER ONE TIME FOR SURE THAT IN THE FALL 2005 SEMESTER
THAT SHE SPOKE TO YOU ABOUT PROFESSOR BLOUGH?

A. THAT'S CORRECT.

Q. AND WHAT ISIT THAT SHETOLD YOU IN THAT CONVERSATION?

A. WELL, | THINK SHE MENTIONED THAT SHE HEARD THAT MARCY
HAD BEEN MISSING SOME CLASSES, AND THAT THISHAD GONE ON MORE
THAN ONCE.

Q. DID SHETELL YOU HOW MANY TIMES?

A. NO, SHEDIDN'T. EXCUSE ME. SHE MAY HAVE. | DON'T

REMEMBER.
Q. YOU DIDN'T ASK HER HOW MANY TIMES, DID YOU?
A. NO. | DON'T REMEMBER ASKING HER.
Q. YOU DON'T KNOW HOW MANY STUDENTS SPOKE WITH
MS. HERZEG, DO YOU?

A. | DON'T KNOW THAT.

Q. YOU DIDN'T ASK HER HOW MANY STUDENTSHAD TALKED TO
HER, DID YOU?

A. | DON'T BELIEVE I DID.

Q. FORALL YOU KNOW, IT COULD HAVE BEEN TWO STUDENTS THAT
TALKED TO HER?

A. IT COULD HAVE BEEN.

Q. FORALL YOU KNOW, IT COULD HAVE BEEN ONE STUDENT?

A. COULD HAVE BEEN.
Q

. HOW MANY STUDENTS DID PROFESSOR BLOUGH HAVE OR HOW

160

blough2. TXT[2/2/2015 8:31:41 AM]



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

MANY WAS SHE TEACHING IN THE FALL SEMESTER OF 2005?
A. | DON'T KNOW THE EXACT NUMBER. I'D JUST HAVE TO
ESTIMATE. WITH FOUR CLASSES, COULD BE ASMANY AS 80 STUDENTS.
Q. ASMANY AS80. IT COULD BEMORE; ISN'T THAT RIGHT?
A. COULD BE MORE; COULD BE LESS.
Q. AND, INFACT, WE'LL TALK ABOUT IT IN A FEW MINUTES,
BUT IN THE SPRING OF 2006, PROFESSOR BLOUGH WAS TEACHING 126 OR
128 STUDENTS; ISN'T THAT RIGHT?
A. THAT'SRIGHT.

Q. SOIT WOULDN'T BE OUT OF THE QUESTION THAT SHE WAS
TEACHING SOMEWHERE IN EXCESS OF 80 STUDENTS IN THE FALL OF 2005;
ISN'T THAT RIGHT?

MR. VARTAIN: OBJECTION. SPECULATION.

THE COURT: OVERRULED.

THE WITNESS: SHE COULD HAVE BEEN TEACHING THAT MANY,
BUT | DOUBT IT. IT WOULD BE UNUSUAL FOR HER TO -- FOR ANY
FACULTY MEMBER TO BE TEACHING THAT NUMBER.

MR LEBOWITZ: Q. WELL, I'M NOT SPECIFICALLY TALKING
ABOUT THE 128 NUMBER. I'M TALKING ABOUT MORE THAN 80?

A. OH. SHE COULD HAVE BEEN, YES.

Q. BECAUSE TYPICALLY -- WELL, PROFESSOR BLOUGH WAS
CARRYING A FULL LOAD OF CLASSES IN THE FALL OF 2005?

A. THAT'S CORRECT.

. AND A FULL LOAD AT MENLO COLLEGE MEANS FOUR CLASSES?

Q
A. THAT'SRIGHT.
Q. AND TYPICALLY THERE'SAT LEAST 20 STUDENTS PER CLASS,
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1 ATLEAST IN THE BUSINESS ADMINISTRATION SCHOOL?

2 A. THAT'SAN AVERAGE. YES.

3 Q. AND ASYOU SAID EARLIER, PROFESSOR BLOUGH'S CLASSES

4 WEREPRETTY POPULAR, RIGHT?

5 A. I DON'T THINK | SAID THAT EARLIER. | MAY HAVE, YES.

6 |DID. YES THEY WERE -- OR SHE WAS A POPULAR TEACHER.

7 Q. STUDENTSWANTED TO TAKE HER CLASSES?

8 A. YES. THEY WERE -- | THINK HER CLASSES WERE VERY

9 INTERESTING TO STUDENTS.

10 Q. NOW, IN THE FALL OF '05, IN THIS ONE CONVERSATION YOU

11  HAD WITH MS. HERZEG -- FIRST OF ALL, CAN YOU PLACE THAT IN TIME
12 AT ALL OVER THE SEMESTER WHEN THAT CONVERSATION TOOK PLACE?

13 A. ITWOULD BE AFTER THE MIDDLE OF THE SEMESTER.

14 Q. SOMETIME IN THE SECOND HALF OF THE SEMESTER?
15 A. THAT'S CORRECT.

16 Q. WASIT BEFORE THE SEMESTER ENDED?

17 A. YES.

18 Q. AND WHEN, IF YOU CAN RECALL, DID THE FALL 2005

19 SEMESTER END, ASFAR AS CLASSES GO?

20 A. OH, ROUGHLY, DECEMBER 10TH.

21 Q. SOMETIME IN THE FIRST TWO WEEK S OF DECEMBER?

22 A. THAT'SRIGHT.

23 Q. OKAY.

24 SO THE BEST WE CAN DO TO PLACE THIS CONVERSATION WITH
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25 MS HERZEGIN TIMEISTO SAY THAT IT WAS SOMETIME BETWEEN THE

26 MIDDLE OF THE SEMESTER AND DECEMBER 10TH; ISTHAT RIGHT?
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1 A. THAT'SRIGHT.

2 Q. NOW, WHEN MS. HERZEG GAVE YOU THAT INFORMATION THAT

3 SOME STUDENTSHAD TOLD HER THAT PROFESSOR BLOUGH WAS MISSING
4 SOME CLASSES, DID YOU ASK TO SPEAK WITH ANY OF THOSE STUDENTS?
5 A. NO, | DID NOT.

6 Q. DID YOU ASK MS. HERZEG TO HAVE THE STUDENTS COME AND

7 MEETWITHYOU TOTELL YOU WHAT THEIR CONCERNS WERE?

8 A. NO, | DID NOT.

9 Q. AND MS. HERZEG NEVER TOLD YOU PRECISELY HOW MANY

10 CLASSESPROFESSOR BLOUGH HAD ACTUALLY MISSED IN THE FALL OF
11 2005; ISN'T THAT CORRECT?

12 A. | DON'T BELIEVE SHE DID. YES.

13 Q. NOW, ASWE SAID, SHE HAD -- PROFESSOR BLOUGH WAS

14 HANDLING FOUR CLASSESIN THE FALL OF '05. AND THOSE CLASSES

15 TYPICALLY MET TWO TIMES A WEEK; ISN'T THAT RIGHT?

16 A. EITHER TWO TIMES A WEEK OR THREE TIMES A WEEK.

17 Q. SOAT LEAST TWO TIMES A WEEK, CORRECT?

18 A. YES UNLESSIT WASA NIGHT CLASS. BUT | DON'T RECALL

19 THAT SHE TAUGHT A NIGHT CLASS.

20 Q. HOW MANY WEEKSLONG ISTHE SEMESTER?

21 A. 16 WEEKS.

22 Q. SOIFYOU HAVE -- LET'SDO A LITTLE MATH HERE.
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23 YOU HAVE FOUR CLASSES PER WEEK OR FOUR CLASSES THAT
24  SHE'SCARRYING, AND THEY'RE MEETING AT LEAST TWO TIMES EACH PER
25 WEEK. THAT MEANS SHE HAS AT LEAST EIGHT CLASS SESSIONS PER

26 WEEK, CORRECT?
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1 A. YES.

2 Q. OKAY.

3 AND IF THERE IS 16 WEEKS IN THE SEMESTER AND EIGHT

4  CLASSSESSIONSIN EACH WEEK -- CHECK MY MATH HERE -- THAT MEANS
5 THAT SHEHAD AT LEAST 128 CLASS SESSIONS IN THE FALL SEMESTER
6 2005, CORRECT?

7 A. ACTUALLY, THAT WOULDN'T BE CORRECT. WHEN | SAID 16

8 WEEKSIN A SEMESTER, | INCLUDED THE FINAL EXAM.

9 Q. AND HOW MANY WEEKSISTHAT?

10 A. THAT'S ONE WEEK.

11 Q. LET'SSUBTRACT EIGHT. AT LEAST 120 CLASS SESSIONS FOR

12 THEENTIRE FALL 2005 SEMESTER, CORRECT?

13 A. NO. THAT WOULDN'T BE CORRECT EITHER.

14 Q. WHY NOT?

15 A. BECAUSE OF HOLIDAY S, THE THANKSGIVING HOLIDAY .

16 Q. OKAY.

17 A. ANDALSOIFSHE -- IFA FACULTY MEMBER ISTEACHING ON

18 MONDAY, WEDNESDAY, FRIDAY, THERE ARE A COUPLE OF MONDAY
19 HOLIDAYS; LABOR DAY, FOR INSTANCE.

20 Q. CANWEFAIRLY ESTIMATE MAYBE FIVEDAYSOUT OF THE
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21  ENTIRE FALL SEMESTER WHERE THERE WOULD BE HOLIDAYS?

22 A. THAT WOULD BE ABOUT RIGHT.

23 Q. OKAY.

24 AND SO AT MOST THAT WOULD BE MAYBE TEN CLASS SESSIONS
25 THAT WOULD BE MISSED BECAUSE OF HOLIDAYS?

26 A. ABOUT, YES.
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1 Q. SO EVEN BEING GENEROUS, SAYING THAT THERE'STEN THAT

2 SHEMISSED, THAT'SSTILL 110 CLASS SESSIONS THAT

3 PROFESSOR BLOUGH HAD FOR THE FALL 2005 SEMESTER, CORRECT?

4 A. YES

5 Q. AND FROM THE INFORMATION YOU GOT FROM MS. HERZEG YOU
6 HAVENOIDEA HOW MANY OR HOW FEW OF THESE 110 CLASS SESSIONS
7  PROFESSOR BLOUGH WAS ABSENT FROM; ISN'T THAT RIGHT?

8 A. WELL, | HAD AN IDEA THAT IT WAS SEVERAL.

9 Q. BUT, AGAIN, YOU NEVER ASKED HER HOW MANY, RIGHT?

10 A. | DON'T BELIEVE | DID. NO.

11 Q. SHENEVERTOLD YOU HOW MANY ?

12 A. SHE MAY HAVE TOLD ME.

13 Q. SITTINGHERE TODAY, YOU CAN'T TELL USHOW MANY -- WHAT
14 THAT NUMBERS, CAN YOU?

15 A. | CAN'T. NO.

16 Q. NOW, DID MS. HERZEG TELL YOU ANYTHING ELSE ABOUT ANY
17 OTHER STUDENT COMPLAINTSIN THE FALL 20057?

18 A. | DON'T REMEMBER.
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Q. OKAY.
DID SHE TELL YOU ANYTHING ABOUT ANY COMPLAINTS OF
PROFESSOR BLOUGH BEING LATE TO CLASS?
A. SHE MAY HAVE.
Q. DO YOU HAVE ANY RECOLLECTION BETTER THAN "SHE MAY
HAVE"?
A. | DON'T, NO.

Q. OKAY.
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SO SHE MAY NOT HAVE?
A. THAT'SPOSSIBLE.
Q. AND ASFARASENDING CLASSESEARLY IN THE FALL OF
2005, DID MS. HERZEG GIVE YOU ANY INFORMATION THAT ANY STUDENTS
HAD COMPLAINED TO HER THAT PROFESSOR BLOUGH WAS ENDING CLASSES
EARLY IN 2005?
A. | WOULD HAVE THE SAME ANSWER. SHE MAY HAVE, BUT |
DON'T RECOLLECT EXACTLY.
Q. AND SHE MAY NOT HAVE, CORRECT?
A. YES
Q. NOW, LET'SMOVE TO THE SPRING SEMESTER 2006 FOR A
MOMENT.
IN THAT SEMESTER, DID YOU HEAR ANY COMPLAINTS FROM ANY
SOURCE ABOUT PROFESSOR BLOUGH EITHER MISSING CLASSES OR BEING
LATE TO CLASSES OR ENDING CLASSES EARLY?

A. YES | DID.
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Q. AND FROM WHAT SOURCE DID YOU LEARN THAT INFORMATION?

A. | LEARNED THAT FROM TUNDE HERZEG, AND ALSO FROM RACHEL
TIPTON, WHO IS COORDINATOR OF -- WHO WAS AT THE TIME -- HER
TITLEWAS COORDINATOR OF ACADEMIC ADVISING.

Q. HOW MANY CONVERSATIONSDID YOU HAVE WITH MS. HERZEG ON
THE SUBJECT?

A. | HAD THREE OR FOUR. | ALSO HAD AN E-MAIL FROM HER.

Q. AND IN THOSE THREE OR FOUR CONVERSATIONS, WHAT DID
MS. HERZEG TELL YOU?

A. SHE MENTIONED THAT THERE WERE REPORTS -- OR THAT SHE
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HAD LEARNED THAT PROFESSOR BLOUGH WAS LATE FOR CLASS OR HAD CUT
CLASS SHORT OR HAD MISSED -- MISSED CLASSES.

Q. WHEN DURING THE SPRING 2006 SEMESTER WAS THE FIRST
TIME YOU HAD A CONVERSATION WITH MS. HERZEG ON THIS TOPIC?

A. | BELIEVE JANUARY.

Q. WHEN WASTHE LAST TIME YOU HAD A CONVERSATION WITH
MS. HERZEG ON THIS TOPIC?

A. ITWOULD BE MARCH OR APRIL.

Q. CANYOU DO ANY BETTER --

A. MARCH FOR SURE.

Q. FROM MARCH.

SO BETWEEN JANUARY AND MARCH OF 2006 ISWHEN YOU HAD

THESE THREE OR FOUR CONVERSATIONSWITH MS. HERZEG?

A. THAT'S CORRECT.
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15 Q. AND THE E-MAIL YOU REFERENCED, WHEN DID YOU RECEIVE
16 THAT E-MAIL?

17 A. THAT WOULD BE MARCH 21ST OR 22ND, | THINK.

18 Q. DID YOU RECEIVE ANY E-MAILSAFTER MARCH 21ST OR 22ND

19 FROM MS. HERZEG IN REGARDS TO PROFESSOR BLOUGH?

20 A. | DONT THINK I DID. NO.

21 Q. NOW, IN YOUR CONVERSATIONSWITH MS. HERZEG REGARDING
22 THE NUMBER OF CLASSES PROFESSOR BLOUGH HAD MISSED, DID SHE TELL
23 YOU HOW MANY?

24 A. YES, SHEDID IN THE E-MAIL.

25 Q. OKAY. WE'LL SEPARATE THAT OUT IN A MOMENT.

26 THAT'STHE MARCH E-MAIL?
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1 A. RIGHT.

2 Q. I'M TALKING ABOUT CONVERSATIONS, VERBAL CONVERSATIONS
3 YOUHAD WITH HER. DID SHETELL YOU -- DID SHE GIVE YOU ANY IDEA
4 WHAT THE NUMBER OF CLASSES WERE THAT SHE HAD MISSED?

5 A. YES

6 Q. WHAT DID SHE SAY?

7 A. | CAN'T REMEMBER SPECIFICALLY, BUT SHE WOULD MENTION,

(oe]

"MARCY WASN'T HERE TODAY," OR"MARCY MISSED THISCLASS OR THAT

9 CLASS"

10 Q. OKAY. SO IF I UNDERSTAND, THESE THREE OR FOUR

11 CONVERSATIONS WERE ON PARTICULAR DAY SWHEN PROFESSOR BLOUGH WAS

12 ACTUALLY ABSENT?
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A. YES

Q. SO SHEWAS-- MS. HERZEG WAS COMING TO
CONTEMPORANEOUSLY REPORT TO YOU THAT PROFESSOR BLOUGH WAS
ABSENT?

A. THAT'S CORRECT.

Q. SO THAT'STHREE OR FOUR DAYS THAT WE'RE TALKING ABOUT,
RIGHT?

A. THREE OR FOUR DAYSTHAT SHE CAME TO ME AND WE
DISCUSSED. YEAH.

Q. AND THAT'STHREE OR FOUR DAY S THAT PROFESSOR BLOUGH
WASABSENT, THAT SHE WASTELLING YOU ABOUT?

A. WELL, SHE -- SHE, | THINK, WASALSO TELLING ME ABOUT
OTHER DAYS. THE E-MAIL, FOR INSTANCE --

Q. WE'LL GET TO THE E-MAIL. I'M JUST TALKING ABOUT THE
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CONVERSATIONS, SO LET'SFOCUS ON THE CONVERSATION.

SO THERE WAS THREE OR FOUR CONVERSATIONS WHICH WERE ON
DAY S SHE WAS REPORTING CONTEMPORANEOUSLY TO YOU THAT
PROFESSOR BLOUGH WAS ABSENT THAT DAY. THAT WAS THREE OR FOUR
TIMES?

A. YES BUT SHE ALSO, AT LEAST ON ONE OCCASION, MENTIONED
THAT THERE HAD BEEN ANOTHER DAY.

Q. SOAT MOST WE'RE TALKING ABOUT FIVE DAY S, THROUGH
THESE CONVERSATIONS?

A. YES
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11 Q. OKAY.

12 AND ASFAR ASBEING LATE TO CLASS, HOW MANY TIMES --

13  DID MS. HERZEG TELL YOU IN ANY OF THESE THREE OR FOUR

14 CONVERSATIONS THAT PROFESSOR BLOUGH HAD BEEN LATE TO CLASS?
15 A. | BELIEVE SHEDID.

16 Q. DID SHE TELL YOU HOW MANY TIMES PROFESSOR BLOUGH HAD
17 BEEN LATE TO CLASS?

18 A. SHE MAY HAVE. | CAN'T REMEMBER.

19 Q. SITTING HERE TODAY, CAN YOU GIVE USANY NUMBER, ASFAR
20 ASWHAT MS. HERZEG REPORTED TO YOU, ASFAR ASHOW MANY DAYS
21  PROFESSOR BLOUGH WASLATE TO CLASSIN THE SPRING OF 2006?

22 A. | WOULD SAY TWO OR THREE TIMES. I'D ESTIMATE THAT.

23 Q. AND DID MS. HERZEG TELL YOU HOW LATE PROFESSOR BLOUGH
24  HAD BEEN TO CLASS?

25 A. SHEMAY HAVE, BUT | DON'T KNOW.

26 Q. AND SO SHE MAY HAVE AND SHE MAY NOT HAVE, AGAIN,
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1 CORRECT?

2 A. YES

3 Q. AND SHE MAY HAVE TOLD YOU THAT SHE WASTEN MINUTES
4 LATE, RIGHT?

5 A. | DON'T RECOLLECT HER SAYING THAT.

6 Q. BUT YOU DON'T RECOLLECT THAT SHE DIDN'T SAY THAT, DO
7 YOU?

8 A. | DON'T THINK SHE SAID THAT.
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Q. AND THE CLASSES WHERE MS. HERZEG SAID SHE REPORTED
THAT SHE HAD RECEIVED REPORTS OF PROFESSOR BLOUGH ENDING EARLY,
HOW MANY CLASSES, HOW MANY INSTANCESDID MS. HERZEG TELL YOU
ABOUT?
MR. VARTAIN: COMPOUND.
THE COURT: OVERRULED.
THE WITNESS: WE'RE TALKING ABOUT THE CONVERSATIONS,
NOT THE E-MAIL?
MR. LEBOWITZ: Q. ABSOLUTELY.
A. | THINK AT LEAST ONE OR TWO OR THREE.
Q. AND IN THOSE INSTANCES, DID MS. HERZEG TELL YOU HOW
EARLY PROFESSOR BLOUGH HAD ENDED THE CLASSES?
A. SHEMAY HAVE. | CAN'T REMEMBER.
Q. AND SHE MAY NOT HAVE, CORRECT?
A. SHE MAY NOT HAVE. | THINK SHE DID.
Q. SITTINGHERE TODAY, CAN YOU TELL USHOW MUCH CLASS
TIME WAS MISSED BECAUSE PROFESSOR BLOUGH ENDED ANY CLASS EARLY?

A. | DON'T KNOW THE EXACT AMOUNT. NO.

170

Q. DO YOU HAVE ANY SENSE OF HOW MUCH, FROM ANY
INFORMATION THAT YOU RECEIVED FROM ANY SOURCE?
A. THISISCLASSESENDING EARLY?
Q. YES.
A. OKAY.

WELL, | WOULD ESTIMATE -- | DON'T KNOW -- 10; 10
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7 CLASSES.
8 Q. NO. I'M NOT TALKING ABOUT HOW MANY CLASSES THAT

9 YOU'RE GUESSING ABOUT. I'M ASKING ABOUT -- THE QUESTION IS HOW

10 EARLY EACH OF THOSE CLASSES WERE LET OUT COMPARED TO HOW MUCH
11 CLASSTIME IT WAS SCHEDULED FOR.

12 A. AND THISISFROM MY CONVERSATIONS?

13 Q. YES.

14 A. 1 DON'T KNOW EXACTLY. NO.

15 Q. NOW, THE E-MAIL THAT YOU RECEIVED IN LATE MARCH, MID

16 TOLATE MARCH, THE 21ST ISWHAT YOU SAID; ISTHAT RIGHT?

17 A. THE 21ST OR 22ND.

18 Q. WHAT DID THAT E-MAIL SAY?

19 A. THE E-MAIL SAID THAT SHE WANTED TO LET ME KNOW THAT

20 MARCY HAD BEEN MISSING CLASSES AND SHE LISTED DATES, AND IT WAS
21  FROM A PERIOD OF AROUND JANUARY 12TH UP THAT POINT. AND SHE

22 ALSO MENTIONS THAT ONE PARTICULAR CLASS DAY -- FOR ONE

23 PARTICULAR CLASS THE CLASS HAD BEEN LET OUT HALF AN HOUR --

24  SEEMED TO BE LET OUT HALF AN HOUR EARLY ON A SOMEWHAT REGULAR
25 BASIS.

26 Q. HOW LONG WERE THESE CLASSES THAT PROFESSOR BLOUGH WAS
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1 TEACHING? HOW LONG WERE THEY SCHEDULED FOR?
2 A. WELL, THE CLASS| WAS JUST REFERRING TO WOULD BE AN
3 HOUR-AND-A-HALF CLASS.

4 Q. SO A 90-MINUTE CLASS?
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A. 80 MINUTES, BECAUSE YOU STARTED TEN MINUTES AFTER THE
HOUR.

Q. AND THE INSTANCES OF EITHER ABSENCES OR BEING LATETO
CLASS OR ENDING CLASSES EARLY THAT MS. HERZEG LISTED IN HER
E-MAIL TO YOU ON MARCH 21ST, THOSE COVERED THE SAME EVENTS THAT
SHE HAD SPOKEN TO YOU ABOUT EARLIER IN THE SEMESTER, CORRECT?

A. | DON'T KNOW IF THAT'S TRUE OR NOT.

Q. SHEDIDN'T TELL YOU, "THESE WERE IN ADDITION TO
EVERYTHING I'VE SPOKEN TO YOU ABOUT," DID SHE?
A. SHEDIDN'T SAY, "THESE ARE THE ONESI'VE MENTIONED TO
YOU BEFORE."
Q. OKAY. WELL, LET'SFOCUS ON THE QUESTION.
SHE DIDN'T SAY TO YOU, "THESE ARE IN ADDITION TO WHAT
I'VE ALREADY TOLD YOU ABOUT," DID SHE?
A. SHEDIDN'T SAY THAT. NO.
Q. NOW, LET MESWITCHA LITTLEBIT. I'LL LET YOU KNOW
WHEN | DO THISSO | DON'T TRIP YOU UP.
IN YOUR FUNCTION ASACADEMIC DEAN, YOU, AGAIN, WERE
THE SUPERVISOR OF THE FACULTY MEMBERS. SO CAN YOU TELL US--
WELL, LET MEASK YOU THISWAY. | APOLOGIZE FOR RAMBLING.
ONE OF THE ESSENTIAL OR CORE FUNCTIONS OF A FACULTY

MEMBER'S JOB WAS TEACHING, OBVIOUSLY, CORRECT?
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A. CORRECT.

Q. BUT THAT WASN'T THE ONLY ESSENTIAL OR CORE FUNCTION OF
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A FACULTY MEMBER'SJOB, RIGHT?

A. THAT'S CORRECT.
THERE ARE OTHER FUNCTIONS THAT A FACULTY MEMBER HAS?
YES.

INCLUDING PARTICIPATION IN FACULTY COMMITTEES?

> © » O

THAT'SRIGHT.

Q. AN OBLIGATION TOWORK TO DEVELOP NEW CURRICULUM?

A. SCHOLARSHIP. WE'RE WORKING ON KEEPING COURSES CURRENT
AND EXCELLENT. YES.

Q. AND ANOTHER CORE OR ESSENTIAL FUNCTION OF A FACULTY
MEMBER'SJOB ISTO BE AN ADVISOR TO STUDENTS?

A. THAT'SRIGHT.

Q. AND, IN FACT, AT LEAST DURING THE TIMEFRAME WHERE Y OU
WERE THE ACADEMIC DEAN, ISN'T IT TRUE THAT FACULTY MEMBERS WERE
ASSIGNED A PARTICULAR NUMBER OF STUDENTS TO BE THE FORMAL
ADVISOR FOR?

A. THAT'S CORRECT.

Q. AND THE FUNCTION OF THAT ADVISING WASTO HELP THE
STUDENTSLEARN HOW TO MANAGE COLLEGE, RIGHT?

A. THAT WASPART OFIT. ITSALSO TO HELP THEM CHOOSE
COURSES AND TALK TO THEM IF THEY'RE HAVING TROUBLE WITH COURSES.

Q. SOMEONE TO BE THERE FOR THE STUDENTS TO HELP THEM
UNDERSTAND WHAT'S GOING ON AT THE COLLEGE?

A. ACADEMICALLY.
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1 Q. RIGHT.

2 NOW, ISIT TRUE THAT DURING THE 2005 AND 2006

3 TIMEFRAME, YOU NEVER RECEIVED ANY COMPLAINTS FROM ANYBODY ABOUT
4  PROFESSOR BLOUGH'S FUNCTION INSOFAR AS PARTICIPATING ON FACULTY
5 COMMITTEES?

6 A. NO COMPLAINTS.

7 Q. AND, IN FACT, IN THE FALL OF 2005 PROFESSOR BLOUGH WAS

8 THE CHAIR OF THE FACULTY PERSONNEL COMMITTEE?

9 A. IN THE FALL?

10 Q. YES.

11 A. | CAN'T REMEMBER, BUT THAT WOULD SOUND RIGHT. | KNOW

12 THAT SHE WAS THE CHAIR AT ONE POINT.

13 Q. AND DID YOU EVER FEEL THAT PROFESSOR BLOUGH WASN'T

14  UPHOLDING HER END OF THE FUNCTION OF CREATING NEW SCHOLARSHIPS?
15 A. NO, | DIDN'T FEEL THAT.

16 Q. AND DID YOU EVER RECEIVE ANY COMPLAINTS THAT SHE

17 WASN'T FULFILLING HER FUNCTION, HER CORE FUNCTION OF ADVISING

18 STUDENTS?

19 A. | THINK | DID HEAR COMPLAINTS,

20 Q. WHEN WASTHAT?

21 A. SOMETIME DURING THE '05/'06 YEAR.

22 Q. AND WHAT DID YOU HEAR?

23 A. WELL, | THINK | HEARD THAT THEY WERE HAVING TROUBLE

24 FINDING HER TO MEET WITH HER.

25 Q. DID YOU EVER TELL PROFESSOR BLOUGH THAT?

26 A. | DON'T BELIEVEI DID. NO.
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1 Q. HOW MANY STUDENTSTOLD YOU THAT?

2 A. | THINK IT WASJUST ONE TIME THAT IT WAS.

3 Q. SO THEREWAS, AT MOST, ONE TIME A STUDENT WAS UPSET

4 THAT THEY COULDN'T FIND PROFESSOR BLOUGH?

5 A. APPROXIMATELY SO. YES.

6 Q. I'M GOING TO SWITCH TOPICS AGAIN. I'M GOING TO TALK

7 ABOUT CONTRACT RENEWAL AND THE PROCESS OF CONTRACT RENEWAL AT
8 MENLO COLLEGE.

9 ASACADEMIC DEAN, CAN YOU DESCRIBE FOR USWHAT YOUR

10 ROLEWAS, INSOFARASTHE FACULTY CONTRACT RENEWAL PROCESS?

11 A. WELL, ITWOULD BETO REVIEW THE CANDIDATE AND TO MEET

12 WITH THE PERSONNEL COMMITTEE. AND IT'SA FACULTY COMMITTEE THAT
13 ALSO REVIEWS -- THE PERSONNEL COMMITTEE WOULD MAKE

14 RECOMMENDATIONSTO ME ON THE CONTRACT. AND THEN, ASDEAN, |

15 WOULD MAKE A RECOMMENDATION TO THE PROVOST AND TO THE PRESIDENT,
16 AND THE PRESIDENT WOULD MAKE THE DECISION ABOUT THE CONTRACT.
17 Q. SOIN REACHING YOUR CONCLUSIONS ABOUT WHETHER OR NOT

18 TO RECOMMEND CONTRACT RENEWAL, YOU WOULD CONSULT WITH THE

19 FACULTY PERSONNEL COMMITTEE, CORRECT?

20 A. THAT'S CORRECT.

21 Q. AND YOU WOULD REVIEW WITH THE COMMITTEE WHAT THEIR

22 RECOMMENDATIONS WERE, CORRECT?

23 A. YES, | WOULD.

24 Q. NOW, LET'STAKE A STEPBACK FOR A MOMENT.

25 CAN YOU DESCRIBE FOR USWHAT THE FACULTY PERSONNEL
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26 COMMITTEEIS?
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1 A. IT'SA GROUPOF FACULTY MEMBERS, FIVE OF THEM. AND

2 THEY -- ONE OF THEIR CHARGESISTO REVIEW FACULTY. SOMETIMES

3 BECAUSE OF A CONFLICT OF INTEREST OR IF ONE OF THE FACULTY

4 MEMBERSWHO'SON THE COMMITTEE ISALSO UP FOR REVIEW, YOU'LL

5 HAVEANOTHER FACULTY MEMBER STEP IN; SOMETIMES YOU'LL HAVE

6 SUBCOMMITTEES. BUT THE PROCESS ISBASICALLY THE SAME, FACULTY

7 REVIEWING FACULTY.

8 Q. AND ASPART OF THIS PROCESS OF THE CONTRACT RENEWAL,

9 YOUWOULD REVIEW WHAT THE COLLEGE CALLS THE DOSSIER --

10 A. THAT'S CORRECT.

11 Q. --OF THEFACULTY MEMBER WHO WAS REQUESTING RENEWAL?

12 A. YES.

13 Q. AND WHAT WERE TYPICALLY IN -- WHAT COMPONENTS WERE

14 TYPICALLY IN THISDOSSIER FOR THE FACULTY MEMBER?

15 A. WELL, YOU HAVE THE STUDENT EVALUATIONS FOR CLASSES

16 OVERA PERIOD OF SEVERAL YEARS. YOU HAVE A STATEMENT FROM THE
17  FACULTY MEMBER, YOU KNOW, REQUESTING CONTRACT RENEWAL AND MAKING
18 A CASEFORTHAT. AND YOU WOULD HAVE SYLLABI FOR COURSES TAUGHT
19 BY THEFACULTY MEMBER, AND ALSO LETTERS OF RECOMMENDATION BY AND
20 LARGE FROM FELLOW FACULTY MEMBERS.

21 Q. SOWOULD IT BEFAIRTO SAY THAT THE STUDENT

22 EVALUATIONS WERE AN IMPORTANT PART OF THE DOSSIER?

23 A. YES
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Q. AND IN THE FALL OF 2005, WHEN Y OU WERE ACADEMIC DEAN,
YOU REVIEWED PROFESSOR BLOUGH'S APPLICATION FOR RENEWAL OF A

SIX-YEAR CONTRACT WITH MENLO COLLEGE, CORRECT?
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A. THAT'S CORRECT.
Q. AND ASPART OF THAT REQUEST TO RENEW A SIX-YEAR
CONTRACT, YOU REVIEWED PROFESSOR BLOUGH'S STUDENT EVALUATIONS,
CORRECT?
A. THAT'S CORRECT.
MR. VARTAIN: OBJECTION. THE WORDS"SIX-YEAR
CONTRACT" LACKS FOUNDATION.
THE COURT: SUSTAINED.
MR. LEBOWITZ: Q. WHAT WASIT THAT PROFESSOR BLOUGH
WAS REQUESTING ASFAR ASA CONTRACT RENEWAL IN THE FALL OF 2005?

A. RENEWAL OF THE SIX-YEAR CONTRACT.

Q. AND SO WHEN YOU WERE CONSIDERING WHETHER OR NOT TO
RECOMMEND RENEWAL FOR A SIX-YEAR CONTRACT, YOU RELIED, AT LEAST
IN PART, ON THE STUDENT EVALUATIONS IN HER DOSSIER?

A. YES, THAT'SRIGHT.

MR. LEBOWITZ: CAN | HAVE EXHIBIT 57, PLEASE.

THE CLERK: (COMPLIES.)

MR. LEBOWITZ: MAY | APPROACH THE WITNESS, YOUR HONOR?
THE COURT: YES, PLEASE.

(PLAINTIFF'S EXHIBIT NO. 57 WAS MARKED FOR

IDENTIFICATION.)

blough2. TXT[2/2/2015 8:31:41 AM]



22

23

24

25

26

10

11

12

13

14

15

16

17

18

19

MR. LEBOWITZ: Q. NOW, PROFESSOR PRATT, IF YOU COULD
TAKEA LOOK AT WHAT WE'VE HANDED YOU THAT WE HAVE MARKED FOR
IDENTIFICATION AS EXHIBIT 57. LOOKING AT THOSE DOCUMENTS CAN
YOU TELL MEWHAT THOSE ARE?

A. THESE ARE COURSE EVALUATIONS FOR SPRING 2005 FOR
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PROFESSOR BLOUGH.
Q. AND ASPART OF YOUR REVIEW PROCESS FOR
PROFESSOR BLOUGH'S REQUEST FOR CONTRACT RENEWAL IN THE FALL OF
2005, YOU REVIEWED THESE STUDENT EVALUATIONS, CORRECT?
A. THAT'S CORRECT.
Q. AND YOU RELIED ON THEM IN REACHING YOUR CONCLUSION,
CORRECT?
A. THAT'S CORRECT.
MR. LEBOWITZ: YOUR HONOR, | WOULD ASK THAT EXHIBIT 57
BE ADMITTED INTO EVIDENCE.
MR. VARTAIN: NO OBJECTION.
THE COURT: EXHIBIT 57 WILL BE ADMITTED.
(PLAINTIFFSEXHIBIT NO. 57 WAS ADMITTED INTO
EVIDENCE.)
MR. LEBOWITZ: THANK YOU.
Q. NOW, LET'STAKE A CLOSER LOOK AT THESE EVALUATIONS
FROM THE SPRING OF 2005. FIRST OF ALL, CAN YOU TELL FROM THE
DOCUMENT WHEN IT WASTHAT THAT PACKET OF DOCUMENTS WERE

COMPILED?
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A. I'M PAUSING HERE BECAUSE I'M A LITTLE CONFUSED. IT
SAYSJULY 25, 2005. WHAT NORMALLY HAPPENSIS-- AND | DON'T
KNOW IF I MENTIONED THIS. BUT, YOU KNOW, THE WORKERS OF THE
OFFICE OF ACADEMIC AFFAIRSWOULD COMPILE THE STUDENT EVALUATIONS
AFTER GRADES WERE SUBMITTED, SO THAT COULD BE -- SOMETIMES THEY
WERE PRETTY QUICK ABOUT DOING THAT, MAYBE A COUPLE OF WEEKS OR

SO, BUT IT COULD ALSO BEASLONG ASA MONTH OR SO.
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Q. SO DON'T MEAN TO QUIBBLE WITH YOU, | JUST WANT TO
SEE IF IT'SREFLECTED IN HERE THAT THISPACKET THAT WE HAVE AS
EXHIBIT 57 WAS COMPILED SOMETIME IN JULY OF 2005, CORRECT?

A. YES.

Q. OKAY.

AND NOW I'VE COUNTED THE PAGES OF WRITTEN COMMENTSIN
HERE AND | INVITE YOU TO DO THE SAME, BUT | CAN TELL YOU |
COUNTED 61. WOULD YOU LIKE TO --

THE COURT: ARE WE GOING TO TAKE THE TIME TO HAVE HIM

COUNT THE WRITTEN COMMENTS?
MR. LEBOWITZ: JUST THE PAGES.
Q. THERE ARE 61 PAGES IN HERE OF WRITTEN COMMENTS. WOULD
YOU ACCEPT THAT REPRESENTATION?
MR. VARTAIN: OBJECTION, YOUR HONOR. NOT CREDIBLE.
THE COURT: WELL, I'M GOING TO OVERRULE THAT. WERE
NOT GOING TO TAKE THE TIME FOR HIM TO COUNT THEM. THE JURY CAN

COUNT THEM. THE DOCUMENT SPEAKS FOR ITSELF.
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18 MR. LEBOWITZ: Q. AND WHEN YOU REVIEWED THESE

19 EVALUATIONS, THESE SPRING 2005 EVALUATIONS DURING THE CONTRACT
20 RENEWAL PROCESS, YOU SAW A LOT OF FAVORABLE WRITTEN RESPONSES
21 FOR PROFESSOR BLOUGH, CORRECT?

22 A. | PROBABLY DID. YES.

23 Q. LET'SLOOK AT WHAT'SMARKED ASPAGE 770 IN THIS

24  PACKET.

25 A. YES

26 Q. I'LL PUT IT UPHERE.
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1 SO THISPAGE COMES OUT OF THE PACKET, AND IT ISA

2 REVIEW OF WHAT'SLISTED ASTHE HUMANITIES 107 CLASS; HUM 107.
3 A. YES

4 Q. DO YOU KNOW WHAT CLASSTHAT 1S?

5 A. I'M PRETTY SURE THAT'SDIVERSITY IN THE WORKPLACE.

6 Q. THAT'SA CLASSTHAT PROFESSOR BLOUGH DEVELOPED AND
7  TAUGHT AT MENLO COLLEGE?

8 A. I'M NOT AWARE OF HER DEVELOPING IT, BUT | COULD

9 IMAGINE THAT SHE WOULD.

10 Q. OKAY.

11 AND IN THISDOCUMENT THIS STUDENT WROTE, IN RESPONSE
12 TO THE QUESTION, "WHAT IS GOOD ABOUT THISCOURSE?" THE STUDENT
13 WROTE, "EVERYTHING," CORRECT?

14 A. CORRECT.

15 Q. AND THE NEXT QUESTION, "WHAT IS GOOD ABOUT THE
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INSTRUCTOR?' THIS STUDENT WROTE, "GREAT. REALLY MAKES YOU
THINK ABOUT THE MATERIALS."
SO THISISA PRETTY FAVORABLE REVIEW, WOULDN'T YOU

SAY?

A. YES.

Q. LET'SLOOK AT 772, IF YOU WOULD.

A. (WITNESS COMPLIES)

Q. THISISANOTHER REVIEW THAT YOU READ AS PART OF THE
CONTRACT RENEWAL PROCESS, CORRECT?

A. CORRECT.

Q. AND THISSTUDENT WROTE, IN RESPONSE TO THE QUESTION,
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"WHAT IS GOOD ABOUT THE COURSE?' THE STUDENT WROTE, "THIS
COURSE IS GOOD BECAUSE IT TEACHES YOU DIVERSITY IN THE WORLD,
HOW PEOPLE FEEL ABOUT DIFFERENT ISSUES."

A. THAT'S CORRECT.

Q. AND THEN, IN RESPONSE TO THE QUESTION, "WHAT IS GOOD
ABOUT THE INSTRUCTOR?" "SHE ALWAYSSTATESHER OPINION IN THE
ISSUES, AND IT SPARKS A GROUP DISCUSSION WHICH HELPS FOR
LEARNING."

A. "IT STARTS A GROUP DISCUSSION."

Q. OKAY. WE CAN TURN TO 788.

NOW THISIS A DIFFERENT CLASS. THISISMANAGEMENT
106. ARE YOU FAMILIAR WITH THAT CLASS?

A. YES I'M PRETTY SURE THAT'STHE LEGAL ENVIRONMENT

blough2. TXT[2/2/2015 8:31:41 AM]



14 CLASS, BUSINESS LEGAL ENVIRONMENT.

15 Q. AND IN THISSTUDENT'SEVALUATION, IN RESPONSE TO THE
16 QUESTION, "WHAT ISGOOD ABOUT THE INSTRUCTOR?' THIS STUDENT
17 WRITES, "SHE ISVERY WILLING TO GIVE INDIVIDUAL ATTENTION,"
18 RIGHT?

19 A. YES

20 Q. AND THAT'SAN IMPORTANT ASPECT OF TEACHING AT MENLO
21 COLLEGE, CORRECT?

22 A. IT CERTAINLY IS.

23 Q. BECAUSE MENLO COLLEGE PRIDESITSELF ON BEING A

24  TEACHING INSTITUTION, RIGHT?

25 A. WEDO.

26 Q. AND PRIDESITSELF ON BEING ATTENTIVE TO ITSSTUDENTS
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1 NEEDS, CORRECT?

2 A. THAT'S CORRECT.

3 Q. WILL YOU TURN TO PAGE 808. THISISANOTHER SECTION OF

4 MANAGEMENT 106.

5 ITSTYPICAL, CORRECT, THAT PROFESSOR BLOUGH WOULD

6 TEACH MORE THAN ONE SECTION OF A PARTICULAR COURSE DURING A
7 SEMESTER?

8 A. SHE COULD. | MEAN, SOMETIMES SHE'D BE TEACHING ONE

9 SECTION, BUT QUITE OFTEN A COUPLE OF SECTIONS OF THE COURSE.

10 Q. AND SO IN RESPONSE TO THIS -- THIS STUDENT, IN

11 RESPONSE TO THE QUESTION, AGAIN, "WHAT IS GOOD ABOUT THE
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INSTRUCTOR," WRITES, "THE TEACHER ISVERY CONSIDERATE AND
PASSIONATE AND ALWAYSRELATES THE SUBJECT TO PRACTICAL CURRENT
ISSUES."

A. THAT'S CORRECT.

Q. AND THAT, AGAIN, ISANOTHER IMPORTANT ASPECT OF
TEACHING AT MENLO COLLEGE, RIGHT?

A. YES. WELL, WHAT DO YOU MEAN BY THAT?

Q. WELL, MENLO COLLEGE PRIDESITSELF ON BEING KIND OF A
PRACTICAL INSTITUTION, CORRECT?

A. WELL, ITSA MANAGEMENT COLLEGE.

Q. AND SO REAL-WORD EXAMPLES ARE VERY IMPORTANT TO GIVE
STUDENTSIN A MANAGEMENT TYPE OF ENVIRONMENT?

A. THAT WOULD BE IMPORTANT. YES.

Q. AND SO THISSTUDENT CERTAINLY BELIEVES THAT

PROFESSOR BLOUGH HAS MET THAT PART OF HER TEACHING OBLIGATION?

182

MR. VARTAIN: OBJECTION ASTO HEARSAY.
THE COURT: SUSTAINED.
MR. LEBOWITZ: Q. TURN TO PAGE 838, IF YOU WOULD.
A. (WITNESS COMPLIES))
Q. THISSTUDENT WRITES -- AGAIN, THE SAME QUESTION, "WHAT
ISGOOD ABOUT THE INSTRUCTOR?" THE STUDENT WRITES,
"PROFESSOR BLOUGH GIVESUS A GOOD INSIGHT OF HOW LAWS WORK AND
HOW IT CAN APPLY TOLIFE. SHEISA GREAT INSTRUCTOR."

A. YES
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10 Q. ONELAST EVALUATION FROM THIS PACKET; PAGE 842,

11  STARTING AT THETOP ON THISEVALUATION.

12 IN RESPONSE TO THE QUESTION, "WHAT IS GOOD ABOUT THIS

13 COURSE?" THE STUDENT WRITES, "THE CLASSHAD A GOOD ATMOSPHERE
14 FOR DISCUSSION FOR EVERY TOPIC," CORRECT?

15 A. THAT'S CORRECT.

16 Q. AND, "WHAT IS GOOD ABOUT THE INSTRUCTOR?"

17 "PROFESSOR BLOUGH MADE IT EASY FORUSTO TALK ABOUT ANYTHING. |
18 FELT A SENSE OF OPENNESS WHEN IT CAME TO DISCUSSIONS."

19 A. THAT'S CORRECT.

20 Q. AND, AGAIN, DISCUSSIONS AND OPEN EXCHANGE OF IDEASIS

21 AN IMPORTANT PART OF MENLO COLLEGE'SMISSION, ISN'T IT?

22 A. IT CERTAINLY IS.

23 Q. NOW, YOU CAN SET THOSE ASIDE FOR A MOMENT.

24 NOW, ASYOU MENTIONED EARLIER, ALSO INCLUDED IN THE

25 DOSSIER FOR CONTRACT RENEWALSISLETTERS OF RECOMMENDATION FROM

26 OTHERFACULTY MEMBERS?
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1 A. THAT'SRIGHT.
2 Q. AND IN THE FALL OF 2005, WHEN YOU REVIEWED
3 PROFESSOR BLOUGH'SDOSSIER, YOU SAW LETTERS OF RECOMMENDATION

4 FORHERFROM FACULTY MEMBERS, CORRECT?

5 A. YES
6 MR. LEBOWITZ: IF1 COULD HAVE EXHIBIT 59, PLEASE.
7 (PLAINTIFFS EXHIBIT NO. 59 WAS MARKED FOR
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8 IDENTIFICATION.)

9 MR. LEBOWITZ: Q. NOW, PROFESSOR PRATT, I'VE JUST

10 HANDED YOU WHAT WE'VE MARKED FOR IDENTIFICATION ASEXHIBIT 59 IN
11  THISCASE.

12 DO YOU RECOGNIZE THISDOCUMENT?

13 A. YES | DO.

14 Q. AND CAN YOU TELL USWHAT THISDOCUMENT IS, JUST IN

15 GENERAL?

16 A. IT'SA LETTER OF RECOMMENDATION FROM A FELLOW FACULTY
17 MEMBER FOR MARCY.

18 Q. AND THISISFROM A FACULTY MEMBER NAMED JACK

19 MCDONOUGH?

20 A. THAT'S CORRECT.

21 Q. AND PROFESSOR MCDONOUGH ISA LONGTIME PROFESSOR AT
22 MENLO COLLEGE, CORRECT?

23 A. HEIS, UH-HUH.

24 Q. AND THISLETTER WAS CONTAINED IN PROFESSOR BLOUGH'S

25 DOSSIER IN THE FALL OF 2005, CORRECT?

26 A. YES
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1 Q. AND YOU REVIEWED AND RELIED UPON THISLETTER IN

2 REACHING YOUR DETERMINATION ASTO WHETHER OR NOT TO RECOMMEND
3 RENEWAL?

4 A. THAT'S CORRECT.

5 MR. LEBOWITZ: YOUR HONOR, I'D OFFER EXHIBIT 59 INTO
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EVIDENCE?
MR. VARTAIN: NO OBJECTION.
THE COURT: EXHIBIT 59 WILL BE ADMITTED.
MR. LEBOWITZ: THANK YOU, YOUR HONOR.
(PLAINTIFFSEXHIBIT NO. 59 WAS ADMITTED INTO
EVIDENCE.)
MR. LEBOWITZ: LET'S SEE IF WE CAN GET THISFOCUSED A
LITTLEBETTER. THISISTHE BEST WE CAN. | WILL DOMY BEST TO
READ IT FOR YOU.
(WHEREUPON, THERE WAS DISCUSSION OFF THE RECORD.)
MR. LEBOWITZ: Q. SO THISLETTER THAT WE'VE MARKED AS
EXHIBIT 59, A LETTER OF RECOMMENDATION FROM PROFESSOR MCDONOUGH.
IN THISLETTER THE PROFESSOR WRITES, "MARCY HASHAD MORE THAN
HER SHARE OF MEDICAL AND OTHER UNFORESEEN PROBLEMSIN THE RECENT
PAST, INCLUDING A THREE-YEAR PERIOD OF ABSENCE FROM TEACHING
WHILE BATTLING HER SERIOUS CONDITION."
AT THETIME YOU READ THISLETTER IN THE FALL OF 2005,
YOU KNEW, ASIDE FROM THISLETTER, THAT PROFESSOR BLOUGH HAD BEEN
OUT FOR THREE YEARS ON A MEDICAL LEAVE, CORRECT?
A. THAT'S CORRECT.

Q. THISWASN'T THE FIRST TIME YOU LEARNED ABOUT IT?
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A. NO. ITWASN'T THE FIRST TIME.
Q. PROFESSOR MCDONOUGH GOESON. "SHE HAS BEEN BACK WITH

USFOR ABOUT A YEAR, AND SHE'SBARELY SKIPPED A BEAT IN TERMS OF

blough2. TXT[2/2/2015 8:31:41 AM]



4 THE QUALITY OF HER WORK IN THE CLASSROOM AND HER CONTRIBUTIONS
5 TOTHEFACULTY COMMITTEE WORK ASSIGNMENTS," CORRECT?

6 A. THAT'S CORRECT.

7 Q. WHEN YOU READ THISLETTER DID YOU HAVE ANY DOUBT THAT

8 PROFESSOR MCDONOUGH WASBEING TRUTHFUL AND HONEST IN MAKING THIS
9 STATEMENT?

10 A. YES. | MEAN, | DIDN'T HAVE ANY DOUBT. | BELIEVE THIS

11  ISHOW HE FELT.

12 Q. AND YOU DIDN'T HAVE ANY DOUBT THAT HE WAS BEING

13 TRUTHFUL IN EXPRESSING TO THE REVIEWER HIS OPINION OF

14 PROFESSOR BLOUGH'S PERFORMANCE?

15 A. YES ABSOLUTELY.

16 Q. AND PROFESSOR MCDONOUGH GOESON, GETSA LITTLE MORE

17 SPECIFIC. HE SAYS, "IN ADDITION TO HER" --

18 MR. VARTAIN: OBJECTION, ARGUMENTATIVE.
19 | DIDN'T LET HIM FINISH. SORRY, YOUR HONOR.
20 THE COURT: GO AHEAD. YOU MAY CONTINUE.
21 MR. LEBOWITZ: THANK YOU.

22 Q. "IN ADDITION TO HER PAST ACADEMIC ACCOMPLISHMENTS, AND

23 HERLEADERSHIP POSITIONS IN CAMPUS ORGANIZATIONS, AND ON FACULTY
24  COMMITTEES DURING THIS 2004/2005 ACADEMIC YEAR, MARCY HAS SERVED
25 ASCHAIR OF THE PERSONNEL COMMITTEE OF THE FACULTY CENTER AS

26 WELL ASSERVING ON THE FACULTY WORKLOAD COMMITTEE," CORRECT?
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1 A. YES
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Q. WHAT ISTHE FACULTY WORKLOAD COMMITTEE?

A. THAT WASAN AD HOC COMMITTEE TO LOOK AT -- JUST WHAT
THETITLE SAYS, THE FACULTY WORKLOADS AND HOW MANY CLASSES AN
INSTRUCTOR SHOULD BE TEACHING DURING A GIVEN SEMESTER.

Q. HOW MANY FACULTY MEMBERS ARE ON THE COMMITTEE?

A. | DON'T KNOW. | DON'T KNOW THE EXACT NUMBER. | JUST
HAVE TO ESTIMATE.

Q. WHAT'SYOUR BEST ESTIMATE?

MR. VARTAIN: IRRELEVANT.

THE COURT: OVERRULED.

THE WITNESS: THE BEST ESTIMATE WOULD BE, | WOULD SAY
FIVE OR SIX.

MR. LEBOWITZ: Q. BACK TOTHE LETTER THAT WE'VE
MARKED AND THAT'SIN EVIDENCE.

PROFESSOR MCDONOUGH GOES ON TO SAY, "ALSO MS. BLOUGH
PREPARED AND TAUGHT A NEW COURSE FOR OUR SPORTS MANAGEMENT
STUDENTS, CALLED 'LEGAL AND SOCIAL ISSUES IN SPORTS MANAGEMENT,'
DURING THISACADEMIC YEAR."

A. CORRECT.

Q. SO THAT CERTAINLY WOULD FULFILL PROFESSOR BLOUGH'S
OBLIGATION ASA FACULTY MEMBER TO CONTINUE WITH THE DEVELOPMENT
OF CURRICULUM IN THE SCHOOL, CORRECT?

A. YES. THERE WASN'T ANY KIND OF OBLIGATION, BUT IT
WOULD BE SOMETHING THAT A FACULTY MEMBER COULD DO AND IT WOULD

BE A BENEFIT. YES.
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1 Q. SOIT WASEVEN ABOVE AND BEYOND WHAT SHE WAS REQUIRED

2 TODOFORTHE COLLEGE?

3 A. | WOULDN'T SAY "ABOVE AND BEYOND." IT'SONE OF THE

4 WAYSTHAT A FACULTY MEMBER CAN SHOW GOOD TEACHING AND GOOD
5 SCHOLARSHIP.

6 Q. PROFESSOR MCDONOUGH GOES ON FROM THERE AND SAY S, "FOR

7 THE 2005 AND 2006 YEAR, MARCY HAS AGREED TO PREPARE FOR AND

8 TEACH ANOTHER NEW CLASS, COMMERCIAL LAW." YOU SEE THAT?

9 A. UH-HUH.

10 Q. SHE'SALREADY TAUGHT A NEW CLASS IN THE 2004/2005

11 SCHOOL YEAR, CORRECT?

12 A. THAT'SCORRECT. YES.

13 Q. AND THEN SHE'SIN THE PROCESS OF DEVELOPING YET

14 ANOTHER NEW CLASS FOR THE COLLEGE?

15 A. THAT'SWHAT IT SAYS. YES

16 Q. AND PROFESSOR MCDONOUGH GOESON, "FINALLY, MARCY HAS

17 ALSO BEEN WORKING WITH THE PROVOST IN CREATING A PRE-LAW

18 CONCENTRATION FOR SUBMISSION TO THE CURRICULUM COMMITTEE IN THE
19 NEARFUTURE.

20 A. THAT'S CORRECT.

21 Q. WERE YOU AWARE OF THAT WORK THAT PROFESSOR BLOUGH WAS
22 DOING BEFORE YOU READ THISLETTER?

23 A. YES. | WASN'T SURE -- | WASN'T SURE ABOUT THE

24 COMMERCIAL LAW, BUT THE OTHER TWO ONES FOR SURE. YEAH.

25 Q. THE PRE-LAW CONCENTRATION --

26 A. PRE-LAW CONCENTRATION, YES.
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Q. -- WHAT WASTHAT?

A. WELL, WE -- AT MENLO WE HAVE MAJORS. AND THEN WE HAVE
WHAT WE CALL CONCENTRATIONS, WHICH ARE LIKE AN ACCENT ON A
MAJOR. SO SOMEONE MAJORING IN MANAGEMENT COULD CONCENTRATE IN,
FOR INSTANCE, SPORTS MANAGEMENT AND TAKE SIX CLASSES TO FULFILL
THAT CONCENTRATION.

Q. SO PROFESSOR BLOUGH WASWORKING ON A WHOLE NEW
CONCENTRATION TO BE AVAILABLE FOR STUDENTS?

A. THAT'S CORRECT.

Q. PROFESSOR MCDONOUGH GOES ON AND SAYS, "SINCE HER
RETURN TO CAMPUS AFTER A DIFFICULT TIME, MARCY HAS'ABLY "
QUOTE, "PULLED HER WEIGHT," UNQUOTE, "IN TEACHING 100-PLUS
STUDENTS DURING THIS PAST SEMESTER AND HAS WORKED WITH HER 26
ADVISEESASWELL."

A. ITSAYSTHAT. YES.

Q. PROFESSOR MCDONOUGH GOES ON, "IN CONCLUSION, WE ARE
ALL VERY GLAD TO HAVE MARCINE BACK ON THE FACULTY WITH US. SHE
REMAINS A STRONG VOICE FOR ALL GROUPS AND VIEWPOINTS ON OUR
SMALL BUT DIVERSE CAMPUS POPULATION, AND ONE WHO ISN'T AFRAID TO
SPEAK UPWHEN SOME OF US STRAY FROM GOOD THINKING AND PERSONAL
AND POLICY ISSUESIN OUR WORK AT MENLO COLLEGE. | AM PROUD TO
COUNT MARCINE BLOUGH ASMY FRIEND, AND BECAUSE OF HER GOOD MIND,
GOOD HEART AND EXCELLENCE IN TEACHING, | HEARTILY RECOMMEND HER

FOR APPOINTMENT."
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A. FOR"REAPPOINTMENT."

Q. "REAPPOINTMENT," EXCUSE ME.
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THAT'SA PRETTY GOOD LETTER OF RECOMMENDATION,

WOULDN'T YOU SAY?

A. YESITIS

Q. AND BASED ON YOUR REVIEW OF EVERYTHING IN THE DOSSIER,
INCLUDING PROFESSOR BLOUGH'S STUDENT EVALUATIONS, THE LETTERS OF
RECOMMENDATIONS, INCLUDING PROFESSOR MCDONOUGH'S
RECOMMENDATION -- LETTER OF RECOMMENDATION, YOU AGREED AND YOU
RECOMMENDED THAT PROFESSOR BLOUGH BE GRANTED A SIX-YEAR
CONTRACT; ISN'T THAT CORRECT?

A. THAT'S CORRECT.

MR. LEBOWITZ: IFI CAN HAVE EXHIBIT 5, PLEASE.

(PLAINTIFFS EXHIBIT NO. 5 WAS MARKED FOR

IDENTIFICATION.)

MR. LEBOWITZ: APPROACH THE WITNESS, Y OUR HONOR?

THE COURT: YES.

MR. LEBOWITZ: Q. PROFESSOR PRATT, CAN YOU PLEASE
IDENTIFY FOR USWHAT WE'VE MARKED AS EXHIBIT 5 FOR
IDENTIFICATION.

A. YES. THISISA LETTER TO THE PRESIDENT OF THE COLLEGE
RECOMMENDING SIX-YEAR CONTRACTS FOR TWO PROFESSORS, TWO
FULL-TIME PROFESSORS.

Q. AND THISISA MEMO WRITTEN BY YOURSELF?
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A. YESITIS
Q. AND SIGNED BY YOU?
A. YES

MR. LEBOWITZ: YOUR HONOR, | WOULD OFFER EXHIBIT 5
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INTO EVIDENCE.

THE COURT: ANY OBJECTION?

MR. VARTAIN: NONE.

THE COURT: EXHIBIT SWILL BE ADMITTED.

(PLAINTIFFSEXHIBIT NO. 5WASADMITTED INTO

EVIDENCE.)

MR. LEBOWITZ: Q. SO THISMEMO THAT YOU WROTE ON
DECEMBER 19TH OF 2005 TO PRESIDENT LOPEZ, THISWAS PART OF THE
NORMAL COURSE OF CONTRACT RENEWALSAS YOU DESCRIBED EARLIER,
CORRECT?

A. THAT'S CORRECT.

Q. ONCE YOU REACHED YOUR CONCLUSION TO EITHER RECOMMEND
OR NOT RECOMMEND, YOU WOULD WRITEA MEMO SUCH ASTHISAND GIVE
IT TO THE PROVOST AND THE PRESIDENT?

A. THAT'S CORRECT.

Q. AND IN THISINSTANCE, AGAIN, YOU AGREED THAT
PROFESSOR BLOUGH SHOULD BE GIVEN A SIX-YEAR CONTRACT, CORRECT?

A. THAT'S CORRECT.

Q. AND THAT WASYOUR RECOMMENDATION?

A. THAT'SMY RECOMMENDATION.
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21 Q. NOW YOU HAVE A CAVEAT ON THIS. YOU HAVEA LITTLE

22 SOMETHING, A MESSAGE, | GUESS, FOR THE PRESIDENT. AND YOU SAY,

23 "I DOHAVE SOME CONCERN, HOWEVER, ABOUT MARCINE BLOUGH'SHEALTH
24  AFFECTING HERABILITY TO FULFILL THE OBLIGATIONS OF A FULL-TIME

25 FACULTY MEMBER."

26 WHAT WERE YOU REFERRING TO WHEN YOU WROTE THAT?

191

1 A. WELL, | WASREFERRING TO WHAT | CONSIDERED HER

2 EMOTIONAL STATEAT THETIME AND HER PHYSICAL STATE ASWELL.
3 Q. TELL MEABOUT THE EMOTIONAL STATE. WHAT WASIN YOUR
4 MIND THAT YOU WERE REFERRING TO, ASFARASHEALTH AND

5 PROFESSOR BLOUGH'S EMOTIONAL STATE?

6 A. | KNEW SHE WASUNDER A LOT OF STRESS BECAUSE OF HER

7 PERSONAL -- PERSONAL PROBLEMS. THAT WASPART OFIT. AND |

8 THINK SHE WAS ALSO FEELING DEPRESSED AT TIMES ABOUT HER PHY SICAL
9 HEALTH.

10 Q. LET'STALK FORA MOMENT ABOUT THE PERSONAL PROBLEMS.
11 YOU AND PROFESSOR BLOUGH, LIKE YOU SAID EARLIER, WERE
12 FRIENDLY, CORRECT?

13 A. YES.

14 Q. YOU HAD A LONG-TERM PROFESSIONAL RELATIONSHIP?

15 A. THAT'S CORRECT.

16 Q. AND OVER THOSE Y EARS, PROFESSOR BLOUGH AND YOU HAD
17 MANY CONVERSATIONS OF A PERSONAL NATURE, CORRECT?

18 A. WEHAD --1 DON'T KNOW WHAT "MANY" IS, BUT WE'D HAVE

blough2. TXT[2/2/2015 8:31:41 AM]



19 CONVERSATIONSLIKE THAT.

20 Q. THERE WASNO MAJOR INHIBITIONS BETWEEN THE TWO OF YOU

21 ASFARASTALKING ABOUT PERSONAL LIFE, FAMILY LIFE, THAT TYPE OF
22 THING?

23 A. NOMAJOR INHIBITION, NO.

24 Q. INFACT, PROFESSOR BLOUGH ISTHE TYPE TO KIND OF TELL

25 YOU WHAT'SGOING ON IN HER LIFE, ISN'T SHE?

26 A. I'D SAY SO, YES.
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1 Q. AND SHE'STHE TYPE THAT SOME PEOPLE MIGHT ACTUALLY

2 CLASSIFY IN THE CATEGORY OF KIND OF TOO MUCH INFORMATION?
3 A. | DON'T KNOW. MAYBE.

4 Q. SHETELLSYOU ABOUT THINGS THAT ARE GOING ON WITH HER
5 HUSBAND, RIGHT?

6 A. SHEDID, YEAH.

7 Q. AND SHETOLD YOU THAT THEY WERE -- SHE WAS HAVING SOME
8 MARITAL PROBLEMS?

9 A. SHE CERTAINLY DID.

10 Q. SHETOLD YOU THAT OVER A PERIOD OF TIME, CORRECT?

11 A. THAT'S CORRECT.

12 Q. AND IT WASN'T -- SHETOLD YOU THAT, I'M SURE, IN THE

13 FALL OF 2005, CORRECT; YOU TALKED ABOUT THAT?

14 A. THAT'SCORRECT. YES.

15 Q. BUT YOU ALSO TALKED ABOUT THAT BEFORE THE FALL OF

16 2005, RIGHT?
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17 A. | BELIEVE SO.

18 Q. EVEN IN THE SPRING OF 2005?
19 A. | BELIEVE SO, YES.

20 Q. AND THE FALL OF 20047

21 A. | DON'T KNOW IFIT WAS2004. IT COULD HAVE BEEN. |

22 DONT KNOW. | CAN'T REMEMBER.

23 Q. AND SO AT LEAST OVER -- IF YOU'RE USING PROFESSOR

24  MCDONOUGH'SLETTER OF RECOMMENDATION AS A POINT OF REFERENCE, AS
25 FARASTIMING --

26 A. YES
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1 Q. -- CERTAINLY, FOR THE SPRING SEMESTER OF 2005, WHILE

2 PROFESSOR BLOUGH WAS HAVING SOME EMOTIONAL DIFFICULTIES RELATED
3 TOHERMARITAL LIFE, SHE WASSTILL PERFORMING TOPNOTCH, CORRECT?

4 A. | BELIEVE SO.

5 Q. CERTAINLY, THAT GLOWING LETTER FROM PROFESSOR

6 MCDONOUGH WASWRITTEN AT THE SAME TIME THAT PROFESSOR BLOUGH WAS
7 TELLING YOU ABOUT THE EMOTIONAL DIFFICULTIES SHE WAS HAVING DUE

8 TOHERMARITAL PROBLEMS, CORRECT?

9 A. | THINK SO.

10 Q. SO, AT LEAST FOR THAT TIME PERIOD, WE CAN BE

11 REASONABLY ASSURED THAT PROFESSOR BLOUGH'S EMOTIONAL ISSUES,

12 SUCH ASTHEY WERE RELATED TO HER MARITAL PROBLEMS, DID NOT

13 INHIBIT HER ABILITY TO PERFORM AT THE COLLEGE; ISTHAT CORRECT?

14 A. I THINK SO. YES.
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15 Q. AND YOU ALSO TALKED ABOUT -- YOU MENTIONED TWO THINGS
16 WHEN YOU WERE DEFINING HEALTH HERE, IN EXHIBIT 5. YOU ALSO

17 TALKED ABOUT PHYSICAL HEALTH?

18 A. THAT'S CORRECT.

19 Q. WHAT WERE YOU REFERRING TO, ASFAR ASPHYSICAL HEALTH?
20 A. | THINK HER BATTLEWITH CANCER AND CHEMOTHERAPY. AND
21 | ALSO REMEMBER HER MENTIONING MIGRAINE HEADACHES.

22 Q. SHEMENTIONED MIGRAINE HEADACHESIN THE FALL OF '05?

23 A. | DON'T KNOW EXACTLY WHEN SHE DID. SHE COULD VERY

24  WELL HAVE. | THINK SHE DID.

25 Q. IT COULD HAVE BEEN EARLIER THAN THAT?

26 A. IT COULD HAVE BEEN. YES.

194

1 Q. BUT, CERTAINLY, AT THAT POINT IN TIME YOU WERE

2 REFERENCING PROFESSOR BLOUGH'S ONGOING BATTLE WITH CANCER AND
3 CHEMOTHERAPY, CORRECT?

4 A. THAT'SCORRECT. AND FATIGUE, TOO, THAT I THINK IT

5 CAUSED.

6 Q. AND ONE OF THEWAYSTHAT BATTLE MANIFESTED ITSELF, AS
7  FARASYOU WERE AWARE, WAS FATIGUE, RIGHT?

8 A. THAT WASONE OF THE WAYS. YES.

9 Q. AND THAT'SWHAT YOU WERE REFERENCING IN THIS -- AT

10 LEAST IN PART IN THIS--

11 A. YES. IN PART, YES

12 Q. AND, OF COURSE, YOU KNEW THAT INFORMATION BECAUSE
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13 PROFESSOR BLOUGH WAS OPEN AND HONEST WITH YOU ABOUT HER MEDICAL
14 SITUATION, CORRECT?

15 A. | KNEW THISFROM MARCY. YES.

16 Q. OKAY.

17 CERTAINLY, AT THE TIME YOU WROTE THISLETTER YOU

18 DIDN'T FEEL THAT PROFESSOR BLOUGH WASHIDING ANYTHING ABOUT HER
19 MEDICAL CONDITION FROM YOU?

20 A. | DIDN'T THINK SO. NO.

21 Q. AND GOING BACK, IN THE VERY FIRST PART OF YOUR

22 TESTIMONY HERE TODAY WE WERE TALKING ABOUT -- AND | DON'T MEAN
23 TOMISSTATE. | JUST WANT TO REFERENCE YOU BACK TO WHAT WE WERE
24  TALKING ABOUT. WE WERE TALKING ABOUT TRYING TO NARROW DOWN IN
25 TIMEWHEN IT WASTHAT YOU HAD HAD THAT ONE CONVERSATION YOU

26 COULD RECALL WITH TUNDE HERZEG IN THE FALL SEMESTER OF 2005.
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1 AND WEWERE ABLE TO NARROW IT DOWN TO SOMETIME BETWEEN THE

2 MIDDLE OF THE 2005 SEMESTER AND DECEMBER 10TH, CORRECT?

3 A. THAT'S CORRECT.

4 Q. ALL RIGHT.

5 AND SO BY THETIME YOU WROTE THISLETTER ON

6 DECEMBER 19TH, RECOMMENDING A SIX-YEAR CONTRACT RENEWAL, YOU HAD
7 ALREADY HAD THE INFORMATION FROM MS. HERZEG, CORRECT?

8 A. THAT'S CORRECT.

9 Q. AND EVEN WITH THAT KNOWLEDGE AND WITH THE INFORMATION

10 FROM MS. HERZEG, YOU STILL ENDORSED AND RECOMMENDED
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11 PROFESSOR BLOUGH FOR A SIX-YEAR CONTRACT RENEWAL, CORRECT?

12 A. THAT'S CORRECT.

13 MR. LEBOWITZ: IFI CAN HAVE EXHIBIT 8, PLEASE.
14 (PLAINTIFFS EXHIBIT NO. 8 WAS MARKED FOR

15 IDENTIFICATION.)

16 MR. LEBOWITZ: MAY | APPROACH, YOUR HONOR?

17 Q. PROFESSOR PRATT, WE'VE HANDED YOU WHAT WE'VE MARKED AS
18 EXHIBIT 8 FOR IDENTIFICATION. DO YOU RECOGNIZE THIS DOCUMENT?
19 A. YES I DO.

20 Q. CAN YOU DESCRIBE FOR US, IN GENERAL TERMS, WHAT THIS

21 DOCUMENT IS?

22 A. YES. IT'SAN E-MAIL DOCUMENT FROM MARCY TO ME,

23 FEBRUARY 7, 2006.

24 Q. AND YOU RECEIVED THISE-MAIL?

25 A. | DID.

26 Q. AND YOU READ THIS E-MAIL WHEN YOU RECEIVED IT?
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1 A. | DID.
2 MR. LEBOWITZ: YOUR HONOR, WE WOULD OFFER EXHIBIT 8
3 INTOEVIDENCE.
4 THE COURT: ANY OBJECTION?
5 MR. VARTAIN: NO OBJECTION.
6 THE COURT: EXHIBIT 8 WILL BE ADMITTED.
7 (PLAINTIFFSEXHIBIT NO. S WAS ADMITTED INTO

8 EVIDENCE.)
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9 MR. LEBOWITZ: THANK YOU, YOUR HONOR.

10 WE WILL DO OUR BEST TOHELP THE JURY READ IT.

11 Q. SO EXHIBIT 8ISAN E-MAIL THAT PROFESSOR BLOUGH WROTE

12 TOYOU IN THE VERY FIRST WEEK OF FEBRUARY OF 2006, CORRECT?

13 A. CORRECT.

14 Q. NOW, BY THISTIME THE SPRING 2006 SEMESTER HAD BEGUN?

15 A. THAT'SRIGHT.

16 Q. AND, IN FACT, IT HAD BEGUN ON JANUARY 9TH OF THAT

17 YEAR?

18 A. THAT COULD BE.

19 Q. AND IN THIS E-MAIL PROFESSOR BLOUGH SAYSTO YOU,

20 "LOWELL" -- SHE, OF COURSE, WAS FRIENDLY WITH YOU AND REFERRED
21 TOYOU BY FIRST NAME, CORRECT?

22 A. THAT'SRIGHT.

23 Q. SAID,"LOWELL, | KNOW THAT YOU HAVE BEEN TROUBLED BY
24  SHORT CLASSES THISYEAR. I'VE BEEN VERY DEPRESSED THAT | DON'T
25 HAVETHE STAMINA. HOWEVER, LAST NIGHT ON THE WAY HOME |

26 REALIZED THAT THE PROBLEM WASMY HEARING. FOR SOMEONE WHO RUNS
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1 ALL CLASSESWITH SUBSTANTIAL PARTICIPATION, NOT BEING ABLETO

2 HEARISIMPOSSIBLE. | AM CURRENTLY HAVING WORK DONE ON THIS

3 PROBLEM; PROBABLY TO THE POINT OF WEARING HEARING AIDS, WHICH IS
4  ALSO DEPRESSING. IFYOU WOULD LIKETO TALK ABOUT THIS FURTHER,

5 PLEASELET MEKNOW," PARENTHESIS, "IF | CAN HEAR YOU," CLOSE

6 PARENTHESIS. "THANKS, MARCY ."
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7 SO WHEN YOU READ THIS E-MAIL IN THE FIRST PART OF

8 FEBRUARY OF 2006, WAS THIS THE FIRST YOU HAD LEARNED OF

9 PROFESSOR BLOUGH'SHEARING PROBLEMS?

10 A. THAT'SRIGHT.

11 Q. AND SHEWASTELLING YOU -- SHE, FIRST OF ALL, IN THE

12 BEGINNING OF THE E-MAIL, REFERS TO SHORT CLASSES AND THAT SHE
13 KNEW THAT YOU WERE CONCERNED ABOUT THOSE?

14 A. THAT'SRIGHT.

15 Q. AND THAT'SBECAUSE YOU AND SHE HAD TALKED ABOUT THIS?
16 A. THAT'SRIGHT.

17 Q. AND SHEHAD TOLD YOU THAT SHE, TOO, WAS CONCERNED

18 ABOUT THE FACT THAT SHE HAD SOME -- THAT THERE WERE SHORT
19 CLASSES?

20 A. YES, SHEDID.

21 Q. THISWASN'T SOMETHING SHE WAS PROUD OF?

22 A. NO.

23 Q. AND IN THISE-MAIL SHETELLSYOU THAT IT'SHER STAMINA

24  THAT HASBEEN CAUSING HER PROBLEMS, CORRECT?

25 A. THAT'S CORRECT.

26 Q. AND IT'STHE STAMINA THAT ISCAUSING HER TO BE
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1 DEPRESSED, CORRECT? HER LACK OF STAMINA, TO BE MORE SPECIFIC.
2 A. THAT'SWHAT SHE SAYSHERE. YES.
3 Q. AND LACK OF STAMINA, YOU UNDERSTAND TO BE A PHY SICAL

4 PROBLEM?
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5 A. THAT'S CORRECT.
6 Q. AND SO THE DEPRESSION THAT SHE'STELLING YOU ABOUT IN

7  THISE-MAIL ISA FUNCTION OF HER PHY SICAL CONDITION, CORRECT?

8 MR. VARTAIN: OBJECTION. CALLSFOR MEDICAL OPINION.
9 THE COURT: SUSTAINED.
10 MR. LEBOWITZ: Q. ASYOU READ THISAND UNDERSTOOD

11 THISE-MAIL, YOU UNDERSTOOD THAT PROFESSOR BLOUGH WASTELLING
12 YOU THAT IT WASHER STAMINA AND HER PHY SICAL CONDITION THAT WAS
13 CAUSING HER DEPRESSION, CORRECT?

14 A. SHEWASSAYING SHE WAS DEPRESSED THAT SHE DIDN'T HAVE

15 STAMINA.

16 Q. SOIT WASTHE STAMINA THAT WAS CAUSING THE DEPRESSION.

17 THAT'SWHAT SHE WASTELLING YOU?

18 MR. VARTAIN: OBJECTION, ARGUMENTATIVE.
19 THE COURT: SUSTAINED.
20 MR. LEBOWITZ: Q. AND SHEALSO TELLSYOU ABOUT HER

21 HEARING AND HER HEARING LOSS?

22 A. YES.

23 Q. AND SHETELLSYOU WHY IT'SFRUSTRATING TO HER THAT

24  SHE'SHAVING SOME HEARING PROBLEMS, BECAUSE SHE CAN'T DO THE JOB
25 THAT SHE'SSO USED TO DOING IN RUNNING DISCUSSION-BASED CLASSES,

26  RIGHT?
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1 A. THAT'SCORRECT. YES

2 Q. AND THAT'SVERY FRUSTRATING FOR HER, CORRECT? THAT'S
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WHAT SHE'STELLING YOU?

A. YES

Q. AND SO YOU UNDERSTOOD, OF COURSE, WHEN YOU READ THIS
E-MAIL THAT A HEARING PROBLEM IS A PHY SICAL PROBLEM?

A. THAT'S CORRECT.

Q. AND THAT SHEWASTELLING YOU -- PROFESSOR BLOUGH WAS
TELLING YOU THAT SHE WASHAVING AN EMOTIONAL REACTION TO THE
PHYSICAL PROBLEM, CORRECT?

A. SHE'STOLD ME THAT, YES.

Q. AND SHEINVITED YOU TO TALK WITH HER MORE ABOUT IT,
RIGHT?

A. YES. SHEASKED, "IF YOU'D LIKE TO TALK," YOU KNOW,
"PLEASE, LET ME KNOW."

Q. AND THAT WASTYPICAL OF PROFESSOR BLOUGH, RIGHT, TO
TALK AND BE OPEN ABOUT HER CONDITION?

A. YES. THAT'SRIGHT.

Q. SHEALSO TELLSYOU IN THISE-MAIL THAT SHE'STAKING
ACTION TO SOLVE HER PROBLEMS, RIGHT?

A. THAT'SRIGHT. YES.

Q. AND SHE'SGETTING MEDICAL WORK DONE ON THE PROBLEM, AS
SHE SAYS, CORRECT?

A. THAT'S CORRECT.

Q. AND YOU WERE SATISFIED WHEN YOU READ THIS E-MAIL THAT

PROFESSOR BLOUGH WAS DOING WHAT SHE COULD TO GET HERSELF
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1 HEALTHY, CORRECT?

2 A. | WAS--| FELT THAT SHE WAS ADDRESSING THIS PROBLEM.

3 YES

4 Q. I WANT TO SKIPAHEAD INTIMEA LITTLE BIT NOW --

5 A. OKAY.

6 Q. --TOTHE END OF THE SPRING 2006 SEMESTER?

7 A. OKAY.

8 Q. LATEAPRIL, MID TO LATE APRIL INTO THE BEGINNING OF
9 MAY.

10 NOW, DO YOU RECALL A SITUATION WHERE IN THAT TIME

11 PERIOD PROFESSOR BLOUGH CALLED OUT TO YOU ON CAMPUS, ACROSS THE
12 COURTYARD, "LOWELL, | FEEL MY SELF AGAIN."

13 DO YOU RECALL THAT HAPPENING?

14 A. I DON'T, BUT IT COULD HAVE HAPPENED.

15 Q. AND ISN'T IT TRUE THAT IN THISTIME PERIOD, SOMETIME

16 INLATE APRIL OF 2006, PROFESSOR BLOUGH TOLD YOU THAT HER

17 FATIGUE HAD BEEN RESOLVED?

18 A. | DON'T KNOW WHEN SHE TOLD ME THAT, BUT | --1 HAD A

19 HAZY RECOLLECTION THAT SHE SAID SHE WAS GETTING BETTER.

20 SOMETIME DURING THAT SEMESTER SHE TOLD ME THAT.

21 Q. SOSHETOLD YOU THAT THE FATIGUE, WHICH SHE HAD

22 REFERRED TO EARLIER -- EARLIER IN THE SEMESTER, BOTH IN

23 CONVERSATIONSWITH YOU AND IN THE E-MAIL TO YOU, THAT BY THE END
24  OF THE SEMESTER SHE WAS IMPROVING?

25 A. 1 JUST REMEMBER SHE FELT HER HEALTH WASBETTER. |

26 DON'T REMEMBER SPECIFICALLY WHAT SHE SAID, BUT SHE COULD HAVE
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1 SAID THAT.

2 MR. LEBOWITZ: CAN WE HAVE EXHIBIT 9, PLEASE.

3 (PLAINTIFFS EXHIBIT NO. 9 WAS MARKED FOR

4 IDENTIFICATION.)

5 MR. LEBOWITZ: MAY | APPROACH THE WITNESS, YOUR HONOR?
6 THE COURT: YES.

7 MR. LEBOWITZ: Q. WE'VE HANDED YOU WHAT WE'VE MARKED

8 FORIDENTIFICATION ASEXHIBIT 9, PROFESSOR PRATT. CAN YOU

9 REVIEW THE DOCUMENT AND LET ME KNOW WHAT -- CAN YOU DESCRIBE IT
10 FORUS, PLEASE.

11 A. YES THESE ARE CLASSEVALUATIONSFOR A SPORTS

12  MANAGEMENT CLASS FOR SPRING 2006, AND THEY ARE EVALUATIONS OF
13 MARCY BLOUGH.

14 Q. ITSMORE THAN JUST THE SPORTS MANAGEMENT CLASS?

15 A. OH, OKAY. LOOKSLIKE YOU'VE GOT A WHOLE PACKET HERE.

16 Q. PLEASE, TAKE A MOMENT TO REVIEW AND MAKE SURE THAT

17 IT'SMORE THAN JUST ONE CLASS.

18 A. (WITNESS COMPLIES)

19 YES. IT'SMORE THAN ONE CLASS.

20 Q. OKAY.

21 AND YOU REVIEWED THESE COURSE EVALUATIONS OR STUDENT

22 EVALUATIONSAT SOME POINT DURING YOUR TENURE AS THE ACADEMIC
23 DEAN, CORRECT?

24 A. THAT'S CORRECT.

25 Q. AND YOU REVIEWED THEM AS PART OF YOUR SUPERVISORY
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A. YES. AGAIN, IT'SNOT A REGULAR THING THAT | WOULD
READ ALL FACULTY MEMBERS COURSE EVALUATIONS EVERY -- AFTER
EVERY SEMESTER, BUT | CERTAINLY WOULD DO THAT, YOU KNOW, WITH
CONTRACT REVIEWS.
Q. AND, IN PARTICULAR, FOR THISEXHIBIT 9, THE SPRING
2006 COURSE EVALUATIONS FOR PROFESSOR BLOUGH, YOU DID READ THOSE
IN CARRYING OUT PART OF YOUR FUNCTIONS AS THE ACADEMIC DEAN,
CORRECT?
A. YES
MR. LEBOWITZ: YOUR HONOR, WE'D OFFER EXHIBIT 9 INTO
EVIDENCE.
MR. VARTAIN: NO OBJECTION.
THE COURT: EXHIBIT 9WILL BE ADMITTED.
(PLAINTIFFSEXHIBIT NO. 9WAS ADMITTED INTO
EVIDENCE.)
MR. LEBOWITZ: THANK YOU, YOUR HONOR.
Q. NOW, IT'STHE SAME CAVEAT ASEARLIER, THAT THE JURY
WILL BEABLE TO COUNT THESE IN THE JURY ROOM. | COUNTED 70
WRITTEN EVALUATIONS. WE CAN LOOK THROUGH JUST A COUPLE OF THEM.
WE'RE NOT GOING TO LOOK AT ASMANY AS BEFORE.
WHEN YOU REVIEWED THESE, YOU SAW SOME --
MR. VARTAIN: MAY | INTERPOSE AN OBJECTION, YOUR

HONOR? | THINK THISISBOTH IRRELEVANT AND CUMULATIVE.
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IRRELEVANT BECAUSE --
THE COURT: OVERRULED.

MR. LEBOWITZ: MAY WE APPROACH IF YOU'RE GOING TO HAVE
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A SPEAKING OBJECTION?

THE COURT: IT'SOVERRULED.

MR. LEBOWITZ: YOUR HONOR, | APOLOGIZE. MY NUMBERS
ARE OFF ON THIS SO WE'RE GOING TO COME BACK TO THISA LITTLE
LATER. WE'RE GOING TO SET THISASIDE AND MOVE ON TO A DIFFERENT
TOPIC, AND WEWILL RETURN TOIT. IT'SMY OVERSIGHT AND |
APOLOGIZE FOR THAT.

THE COURT: ALL RIGHT.

MR. LEBOWITZ: Q. NOW, APRIL 2006, AGAIN, NEAR THE
END OF THE SPRING 2006 SEMESTER, YOU HAD A MEETING WITH
PROFESSOR BLOUGH, CORRECT?

A. | HAD ONE MEETING -- I'M NOT SURE IF | DID. NO.

Q. WELL, YOU HAD A CONVERSATION WITH PROFESSOR BLOUGH,
DIDN'T YOU, WHERE SHE REQUESTED SOME ACCOMMODATIONS FOR THE FALL
OF 20067?

A. YES.

Q. AND THAT CONVERSATION YOU HAD WITH PROFESSOR BLOUGH,
THAT OCCURRED NEAR THE END OF THE SPRING 2006 SEMESTER?

A. THAT'SMY RECOLLECTION, YES.

Q. AND IN THAT CONVERSATION, YOU WERE TALKING ABOUT

PROFESSOR BLOUGH'S HEARING LOSS, CORRECT?
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A. SHEWASTALKING ABOUT IT.

Q. RIGHT. SHE WAS DESCRIBING FOR YOU, AGAIN, SOME OF THE
ISSUESWITH HER HEARING LOSS, CORRECT?

A. I THINK SO. YES.

Q. AND WHAT SHE ASKED YOU WAS THAT -- FOR THE FALL 2006,
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SHE ASKED IF SHE COULD HAVE A COUPLE OF THINGS CHANGED ABOUT HER
WORKING ENVIRONMENT, CORRECT?

A. 1 JUST REMEMBER ONE THING.

Q. WELL, SHE ASKED YOU FOR SMALLER CLASSROOMS; ISN'T THAT
CORRECT?

A. | DON'T REMEMBER THAT. | DO REMEMBER THAT SHE ASKED
FOR SMALLER CLASSES.

Q. CLASSSIZES?

A. NUMBER OF STUDENTSIN CLASS.

Q. SO, AT LEAST ASFARASYOU CAN RECALL, SHE ASKED YOU
FOR SMALLER CLASS SIZES COMPARED TO WHAT SHE HAD BEEN TEACHING
IN THE SPRING 2006 SEMESTER?

A. THAT'S CORRECT.

Q. AND, AGAIN, IN THE SPRING 2006 SEMESTER, SHE WAS
CARRYING A STUDENT LOAD OF APPROXIMATELY 126 OR 128 STUDENTS,
CORRECT?

A. THAT'SCORRECT. | WAS SHOCKED.

Q. THAT WASQUITE A LOAD, WASN'T IT?

A. YES FARTOO MANY.
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Q. AND WHEN SHE MADE THISREQUEST TO HAVE SMALLER CLASS
SIZESIN THE FALL, WHAT DID YOU TELL HER?

A. WELL, | REMEMBER -- AS| SAID, | WAS SHOCKED. AND I
SAID, "NO FACULTY MEMBER SHOULD HAVE THISNUMBER OF STUDENTS."
AND | SAID, YOU KNOW, "CERTAINLY, WE'LL WORK TO NOT HAVE THAT
HAPPEN IN THE FALL."

Q. AND SHEWASASKING -- SHETOLD YOU, AT LEAST, THAT ONE
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OF THE REASONS WHY SHE WANTED SMALLER CLASS SIZESWAS SO THAT
SHE COULD BE SURE TO HEAR ALL THE STUDENTS, CORRECT?
A. SHEMAY HAVE, YES.

Q. AND THE REQUEST FOR SMALLER CLASS SIZESWASIN THE

CONTEXT OF A CONVERSATION ABOUT PROFESSOR BLOUGH'S HEARING LOSS?
A. | BELIEVE SHE MENTIONED THAT, YEAH.

Q. AND IN THE SAME CONVERSATION, ISN'T IT TRUE THAT
PROFESSOR BLOUGH TOLD YOU THAT SHE HAD STOPPED TAKING HER
CHEMOTHERAPY MEDICATION?

A. | CAN'T REMEMBER. SHE MIGHT HAVE.

Q. AND SHETOLD YOU IN THIS CONVERSATION THAT IT WASHER
BELIEF THAT HER HEARING LOSS HAD BEEN CAUSED BY HER
CHEMOTHERAPY?

A. YES THAT MAKES-- I'M RECOLLECTING THAT NOW, YEAH.

Q. AND SHEALSO TOLD YOU IN THISCONVERSATION THAT HER
FATIGUE HAD BEEN RESOLVED, CORRECT?

A. | CAN'T REMEMBER THAT.
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Q. SHE COULD HAVE?

A. SHE COULD HAVE, YES.

Q. AND SHEALSO TOLD YOU IN THISCONVERSATION THAT THE
FATIGUE SHE WAS EXPERIENCING IN THE SPRING OF 2006 WAS RELATED
TO THE CHEMOTHERAPY MEDICATION, CORRECT?

A. | THINK SHE SAID THAT. YES.

Q. NOW, | KNOW WE CAN'T PLACE THIS CONVERSATION IN A
SPECIFIC DATE, BUT | WANT TO ORIENT YOU IN TIME A LITTLEBIT.

AND THERE WAS A LETTER FROM PRESIDENT LOPEZ ON MAY 8TH -- DATED
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MAY 8, 2006. DO YOU RECALL THAT LETTER?

A. THISISA LETTER TO WHOM?

Q. I'M SORRY. I'LL BE MORE SPECIFIC.

A LETTER TO PROFESSOR BLOUGH FROM PRESIDENT LOPEZ,

DATED MAY 8TH, 20067?

A. YES. I'M PRETTY SURE | WAS COPIED ON THAT LETTER.

Q. ISN'TIT TRUE YOU HAND-DELIVERED THAT LETTERTO
PROFESSOR BLOUGH?

A. | DON'T REMEMBER DOING THAT. | COULD HAVE.

Q. SOUSING THAT LETTER AND THAT DATE ASAN ORIENTATION
POINT, THE CONVERSATION WE'RE JUST TALKING ABOUT, WHERE
PROFESSOR BLOUGH AND YOU ARE DISCUSSING HER HEARING LOSS, HER
FATIGUE, HER CHEMOTHERAPY AND THE REQUEST FOR SMALLER CLASSESIN
THE FALL, THAT CONVERSATION HAPPENED BEFORE THAT MAY 8TH LETTER,

CORRECT?
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16 A. THAT'S CORRECT.

17 Q. NOW YOU WERE COPIED ON THIS --

18 THE COURT: I'M SORRY. WE NEED TO TAKE A FEW MINUTES

19 BREAK, AND | DON'T KNOW WHERE TO INTERRUPT. | DIDN'T FIND A

20 GOOD TIME. I'M GOING TO JUST --

21 MR. LEBOWITZ: THISISASGOOD A TIME.

22 THE COURT: LADIESAND GENTLEMEN, WE'RE JUST GOING TO

23 TAKEA STRETCH BREAK, EVEN THOUGH WE'RE GOING TO BREAK AT LUNCH.
24  BUT I DON'T THINK WE CAN GO ANOTHER 30 MINUTESWITHOUT STANDING

25 UPALITTLEBIT. LET'SCOME BACK AT 20 MINUTES OF.

26 THANK YOU. SORRY FOR THE INTERRUPTION.
207

1 MR. LEBOWITZ: PERFECT SPOT.

2 (WHEREUPON, A BRIEF RECESS WAS TAKEN.)

3 THE COURT: WE'RE BACK ON THE RECORD.

4 MR. LEBOWITZ, YOU MAY CONTINUE.

5 MR. LEBOWITZ: THANK YOU, YOUR HONOR.

6 | HAVE EXHIBIT 60, YOUR HONOR.

7 (PLAINTIFFS EXHIBIT NO. 60 WAS MARKED FOR

8 IDENTIFICATION.)

9 MR. LEBOWITZ: MAY | APPROACH THE WITNESS?

10 THE COURT: YES.

11 MR. LEBOWITZ: Q. PROFESSOR PRATT, I'VE HANDED Y OU

12 WHAT WE'VE MARKED FOR IDENTIFICATION AS EXHIBIT 60 FOR TRIAL.

13 CANYOU TELL USIFYOU RECOGNIZE THISDOCUMENT?
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14 A. YES IT'SA DOCUMENT CALLED "PROFESSIONAL GOALSAND
15 PRIORITIES" FROM MARCINE BLOUGH, 2004, 2006.

16 Q. AND, ASIDE FROM THE TITLE, WHAT DO YOU KNOW THIS

17  DOCUMENT TO BE? THISIS PART OF HER DOSSIER, CORRECT?

18 A. 1 WOULD THINK SO, YES.

19 Q. ISIT SOMETHING THAT, TYPICALLY, A PROFESSOR INCLUDES
20 INTHEIR DOSSIER FOR THEIR CONTRACT RENEWAL?

21 A. THEY CAN, YES. THEY CAN ALSO -- JUST AS A KIND OF

22  ANNUAL STATEMENT, ASWELL.

23 Q. AND YOU REVIEWED -- IN THE COURSE OF COMING TO YOUR
24  CONCLUSIONS, ASFAR AS PROFESSOR BLOUGH'S APPLICATION FOR
25 CONTRACT RENEWAL IN THE FALL OF 2005, YOU REVIEWED AND RELIED ON

26 THISDOCUMENT, CORRECT?
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1 A. | DID.
2 MR. LEBOWITZ: YOUR HONOR, WE'D ASK THAT EXHIBIT 60 BE
3 ENTERED?
4 THE COURT: ANY OBJECTION?
5 MR. VARTAIN: NO, YOUR HONOR.
6 THE COURT: EXHIBIT 60 WILL BE ADMITTED.
7 (PLAINTIFFS EXHIBIT NO. 60 WAS ADMITTED INTO
8 EVIDENCE.)
9 MR. LEBOWITZ: THANK YOU, YOUR HONOR.

10 Q. NOW, JUST QUICKLY, IN THISDOCUMENT THAT WEVE MARKED

11  ASEXHIBIT 60, PROFESSOR BLOUGH LAID OUT, AT LEAST THE WAY SHE
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12 SET UPTHE DOCUMENT, CATEGORIES OF TEACHING, SCHOLARSHIP AND

13 SERVICE, CORRECT?

14 A. THAT'S CORRECT.

15 Q. AND UNDER EACH HEADING, SHE DESCRIBED WHAT HER -- BOTH

16 HERACCOMPLISHMENTSHAD BEEN OVER THE RECENT YEAR AND WHAT HER
17 GOALSFOR THE FUTURE WOULD BE, CORRECT?

18 A. THAT'S CORRECT.

19 Q. THANK YOU.

20 NOW, GOING BACK AGAIN TO THE END OF THE SEMESTER,

21 TALKING EARLY MAY 2006, THE END OF THE SPRING SEMESTER, YOU

22 MENTIONED A MOMENT AGO THAT YOU RECEIVED THAT MAY 8TH LETTER
23 FROM PRESIDENT LOPEZ TO PROFESSOR BLOUGH, CORRECT?

24 A. CORRECT.

25 Q. AND YOU RECEIVED AND READ A COPY OF THAT LETTER?

26 A. THAT'SRIGHT.
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1 Q. AND IN THAT LETTER YOU READ THAT THE COLLEGE WAS

2 REQUIRING PROFESSOR BLOUGH TO GO SEE A PSYCHIATRIST, CORRECT?
3 MR. VARTAIN: OBJECTION TO THE FORM OF THE QUESTION.

4 ARGUMENTATIVE. DOCTOR.

5 THE COURT: SUSTAINED.

6 MR. LEBOWITZ: Q. WHAT DID YOU UNDERSTAND FROM

7 READING THAT LETTER, ASFAR ASWHAT THE COLLEGE WAS ASKING

8 PROFESSOR BLOUGH TO DO?

9 A. WELL, I'D PROBABLY HAVE TO SEE THE LETTER TO SPEAK
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10 ACCURATELY.

11 Q. WELL, YOU RECALL THAT THELETTER MENTIONED A DOCTOR BY
12 NAME, DR. JAMES MISSETT?

13 A. | BELIEVE SO.

14 Q. HAVE YOU EVER SPOKEN DIRECTLY WITH DR. MISSETT?

15 A. NO,| HAVEN'T.

16 Q. DID YOU EVER COMMUNICATE TO DR. MISSETT A JOB

17 DESCRIPTION FOR PROFESSOR BLOUGH?

18 A. NO, | DIDN'T.

19 Q. DID ANYBODY EVERASK YOU TO PUT TOGETHER A LIST OF

20 PROFESSOR BLOUGH'S ESSENTIAL JOB FUNCTIONS FOR DR. MISSETT TO
21 CONSIDER?

22 A. NO.

23 Q. DID YOU EVER GIVE OR PREPARE ANYTHING FOR DR. MISSETT

24  DESCRIBING ANY OF THE PROBLEMS PROFESSOR BLOUGH HAD BEEN HAVING
25 IN THE CLASSROOM EARLIER IN THAT SEMESTER?

26 A. NO, | DIDN'T.
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1 Q. AND DID YOU EVER COMMUNICATE IN ANY WAY TO DR. MISSETT
2 THE SUBSTANCE OF ANY OF YOUR CONVERSATIONS WITH PROFESSOR BLOUGH
3 ABOUT HERHEALTH CONDITIONS?

4 A. NO, | DIDN'T.

5 MR. LEBOWITZ: CAN | HAVE EXHIBIT 17.
6 (PLAINTIFFS EXHIBIT NO. 17 WAS MARKED FOR
7 IDENTIFICATION.)

blough2. TXT[2/2/2015 8:31:41 AM]



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

MR. LEBOWITZ: MAY | APPROACH THE WITNESS, YOUR HONOR?

THE COURT: YES.

MR. LEBOWITZ: Q. YOU'RE LOOKING AT WHAT WE'VE MARKED
FOR IDENTIFICATION AS EXHIBIT 17.

HAVE YOU SEEN THISDOCUMENT BEFORE?

A. YES | HAVE.

Q. CAN YOU DESCRIBE FOR US, IN GENERAL TERMS, WHAT THE
DOCUMENT 1S?

A. WELL, ITSAN E-MAIL FROM MARCY BLOUGH TO THE
PRESIDENT OF THE COLLEGE, AND TO THE PROVOST, AND TO MY SELF.
AND COPIED ON IT ISTHE DIRECTOR OF HUMAN RESOURCES AND THE
SUBJECT IS"DISABILITY."

Q. AND IT WASWRITTEN ON JULY 22ND -- OR AT LEAST THE
DOCUMENT HASA DATE OF JULY 22, 2006 ON IT?

A. THAT'SCORRECT. YES.

Q. AND YOU RECEIVED AND READ THISDOCUMENT?

A. YES

MR. LEBOWITZ: YOUR HONOR, WE'D OFFER EXHIBIT 17 INTO

EVIDENCE.

211

THE COURT: ANY OBJECTION?
MR. VARTAIN: FORA LIMITED -- NO OBJECTION, EXCEPT IT

HAS-- THERE'SA HEARSAY OBJECTION TO THE TRUTH OF THE CONTENT.
THE COURT: WHY DON'T YOU APPROACH.

(WHEREUPON, THERE WAS DISCUSSION AT THE BENCH.)
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THE COURT: GO AHEAD.
MR. LEBOWITZ: THANK YOU.

Q. SO LOOKING AT EXHIBIT 17, THISJULY 22ND E-MAIL FROM
PROFESSOR BLOUGH, YOU UNDERSTOOD BY THIS TIME PROFESSOR BLOUGH
HAD RECEIVED A LETTER FROM THE COLLEGE TELLING HER THAT HER
EMPLOYMENT HAD BEEN TERMINATED, CORRECT?

A. I'M PRETTY VAGUE ON THAT.

Q. BUT AT SOME POINT IN THE SUMMER OF 2006, Y OU
UNDERSTOOD THAT PROFESSOR BLOUGH HAD RECEIVED A LETTER TELLING
HER THAT SHE HAD BEEN TERMINATED FROM THE COLLEGE, CORRECT?

A. MY UNDERSTANDING WAS THAT SHE -- YOU KNOW, HAD TO SEE
A DOCTOR AND THAT THE DOCTOR SAID THAT HE DIDN'T THINK SHE WAS
READY TO TEACH.

Q. AND BASED ON THAT AND SUBSEQUENT TO THAT, THE COLLEGE
HAD TOLD PROFESSOR BLOUGH THAT HER EMPLOYMENT WAS LAPSING AT THE
COLLEGE, CORRECT?

A. IT SEEMED TOME IT WASON HOLD.

Q. AND WHEN YOU READ THE JULY 22ND LETTER, YOU -- EXCUSE
ME, E-MAIL, PROFESSOR BLOUGH TOLD YOU, QUQOTE, "I DO NOT
UNDERSTAND WHAT ISHAPPENING TO ME AND MENLO," UNQUOTE, CORRECT?

THAT'STHE VERY FIRST LINE.

212

A. THAT'SRIGHT. YES
Q. AND SHE SAYS, "I'M EXTREMELY DISTRESSED AND CONFUSED

BY YOURLETTER OF JULY 8TH. | HAVE NO DESIRE TO GO ON
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DISABILITY," UNQUOTE. DO YOU SEE THAT?
A. YES
Q. SHEGOESON TO SAY, "I LOVE MY JOB," RIGHT?
A. THAT'SCORRECT. YES

Q. "I LOVETHE STUDENTS. AND | THINK WITH SOME
REASONABLE ACCOMMODATIONS, | CAN GO ON AT MENLO," UNQUOTE,
CORRECT?

A. CORRECT.

Q. NOW, YOU NEVER RESPONDED TO THIS E-MAIL, DID YOU?

A. THAT'S CORRECT.

Q. AND YOU UNDERSTOOD FROM READING JUST THOSE COUPLE OF
LINESTHAT | JUST READ TO YOU, THAT PROFESSOR BLOUGH WAS ASKING
FOR HELP, RIGHT?

A. SHEWASSTATING, YOU KNOW, THAT SHE WAS UPSET.

Q. SHEWASALSO STATING, QUOTE, "I DO NOT UNDERSTAND WHAT
ISHAPPENING TO ME," CORRECT?

MR. VARTAIN: ASKED AND ANSWERED.

THE COURT: OVERRULED.

THEWITNESS: "TO ME AND MENLO." SHE SAYSTHAT, YES.
MR. LEBOWITZ: YEAH.

Q. SOSHEWASTELLING YOU THAT SHE WAS -- SHE WAS ASKING
THE RECIPIENTS OF THISLETTER FOR HELP IN UNDERSTANDING WHAT WAS

HAPPENING, CORRECT?
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MR. VARTAIN: OBJECTION. THAT'SHEARSAY.
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THE COURT: SUSTAINED.

MR. LEBOWITZ: Q. WHEN YOU READ THISLETTER, YOU

UNDERSTOOD -- OR YOU INTERPRETED IT, CERTAINLY, THAT

PROFESSOR BLOUGH WAS SEEKING ASSISTANCE IN UNDERSTANDING WHAT

WASHAPPENING TO HER, CORRECT?

A.

Q.

| THINK SO. IT'SIMPLICIT IN THAT.

AND THISLETTER WAS ADDRESSED TO FOUR INDIVIDUALS, ALL

MEMBERS OF THE COLLEGE ADMINISTRATION, CORRECT?

A.

IT WASADDRESSED TO THREE INDIVIDUALSAND A FOURTH WAS

COPIED.

Q.

Q.

> o » O >

OKAY.

PRESIDENT LOPEZ WAS ONE?
YES.
YOURSELF?
YES.
PROVOST SCHULTZ?
CORRECT.

AND IT WAS COPIED TO STEPHANIE SAPRAI, THE DIRECTOR OF

ADMINISTRATION AT THE TIME?

A.

Q.

DIRECTOR OF HUMAN RESOURCES, | BELIEVE.
OKAY.
MAY | HAVE EXHIBIT 19, PLEASE.
(PLAINTIFFSEXHIBIT NO. 19 WAS MARKED FOR
IDENTIFICATION.)

MR. LEBOWITZ: MAY | APPROACH THE WITNESS, YOUR HONOR?
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THE COURT: PLEASE.

MR. LEBOWITZ: Q. YOU'RE LOOKING AT WHAT WE'VE MARKED
FOR IDENTIFICATION ASEXHIBIT 19. CAN YOU TELL USWHAT THIS
DOCUMENT 1S?

A. THAT'SAN E-MAIL FROM MARCY ON TUESDAY, AUGUST 1ST,
2006, TO THE PRESIDENT, THE PROVOST AND MY SELF. AND THE SUBJECT
IS"WAITING A RESPONSE."

Q. AND DID YOU RECEIVE THISLETTER? OR THIS E-MAIL,
EXCUSE ME.

A. | RECEIVED THISE-MAIL, YES. NOT AT THE TIME.

PROBABLY NOT AT THE TIME IT WAS SENT, BUT | READ IT. | WASON
VACATION, SO | READ IT AT SOME POINT LATTER.
Q. WITHIN A WEEK OR TWO OF WHEN THISWAS SENT, YOU READ
IT?
A. PROBABLY A COUPLE OF WEEKS OR SO.
MR. LEBOWITZ: YOUR HONOR, I'D OFFER THISINTO
EVIDENCE, EXHIBIT 19.
THE COURT: ANY OBJECTION?
MR. VARTAIN: SUBJECT -- NO OBJECTION, SUBJECT TO
THE -- NOT OFFERED FOR THE TRUTH. IT'SA HEARSAY OBJECTION.
MR. LEBOWITZ: I'LL READ JUST THE FIRST SENTENCE, YOUR
HONOR.
THE COURT: WE'LL PASS.
MR. LEBOWITZ: IFI COULD READ THE FIRST HALF OF THE
SENTENCE, THAT WILL BEUPTO THE COMMA.

THE COURT: YES.
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1 MR. LEBOWITZ: THANK YOU, YOUR HONOR.

2 Q. INTHISAUGUST 1ST E-MAIL, PROFESSOR BLOUGH WRITESTO
3 YOU, QUOTE, "I'M SURPRISED AND DISAPPOINTED NOT TO GET A

4 RESPONSE TO THE ATTACHED E-MAIL OF JULY 22ND."

5 DO YOU SEE THAT?

6 A. YES

7 Q. AND WHAT SHE'SREFERRING TO ISTHE ATTACHED E-MAIL,

8 THEE-MAIL WE WERE JUST LOOKING AT, CORRECT?

9 A. THAT'SCORRECT. YES.

10 Q. AND THISE-MAIL, THAT WE HAVE MARKED FOR

11 IDENTIFICATION ASEXHIBIT 19, ALSO WAS ADDRESSED TO PRESIDENT
12 LOPEZ, PROVOST SCHULTZ AND YOURSELF, CORRECT?

13 A. THAT'S CORRECT.

14 Q. AND YOU NEVER REPLIED TO THISE-MAIL, DID YOU?

15 A. NO, | DIDN'T.

16 MR. LEBOWITZ: SUBJECT TO RESOLVING THAT ONE ISSUE, |

17  HAVE NO OTHER QUESTIONS, YOUR HONOR.

18 THE COURT: ALL RIGHT, THEN. WE WILL BREAK FOR LUNCH
19 HERE.
20 ALL RIGHT, LADIESAND GENTLEMEN. WE HAVE REACHED THE

21 LUNCH HOUR. WE'RE GOING TO BREAK NOW UNTIL 1:30. IF YOU ARE
22 GOING TOBEIN THE BUILDING, IF YOU'D TAKE THOSE BADGESWITH YOU
23 AND KEEP THEM ON. THAT WOULD BE GREAT. | DON'T EXPECT YOU TO

24  WEARTHEM IN LOCAL RESTAURANTS. AND LEAVE THOSE NOTEBOOKS HERE.
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25 JUST REMEMBER THAT IF YOU HEAR ANYONE YOU THINK MIGHT BE TALKING

26 ABOUT THE CASE, JUST MOVE AWAY, BECAUSE WE'RE ALL GOING TOBE IN
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1 CLOSE QUARTERS.

2 AND LET ME REMIND YOU, YOU'RE NOT TO FORM OR EXPRESS

3 ANY OPINIONS ABOUT THE CASE, NOT TO DO ANY RESEARCH,

4 INVESTIGATION OR TALK TO ANYONE ABOUT ANYTHING IN REGARD TO THE
5 CASE. HAVE A GOOD LUNCH AND JUST GATHER OUTSIDE AT 1:30.

6 | WILL ORDER THE WITNESS TO RETURN AT 1:30.

7 (WHEREUPON, A LUNCH BREAK WAS TAKEN.)

10
11
12
13
14
15
16
17
18
19
20
21

22
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1 PROCEEDINGS
2 DECEMBER 4, 2008 P.M. REDWOOD CITY, CALIFORNIA
3 THE COURT: GOOD AFTERNOON. WE'RE BACK ON THE RECORD

4 INBLOUGH VS. MENLO COLLEGE. ALL COUNSEL AND PARTIESARE

5 PRESENT, AND ALL JURORSAND ALTERNATES.

6 GOOD AFTERNOON, LADIESAND GENTLEMEN. WE'RE GOING TO

7 GORIGHT BACK TO THE EXAMINATION OF PROFESSOR PRATT, SO WE CAN

8 FINISH WITH HISTESTIMONY..

9 MR. LEBOWITZ, YOU MAY CONTINUE.

10 MR. LEBOWITZ: THANK YOU, YOUR HONOR.

11 | HAVE JUST THREE MORE QUESTIONS.

12 THE COURT: OF COURSE.

13 MR. LEBOWITZ: Q. PROFESSOR PRATT, WHEN YOU WERE

14 DEAN -- ACADEMIC DEAN IN THE FALL OF 2005 SEMESTER, DID YOU EVER

15 ACTUALLY GO AND OBSERVE MARCINE BLOUGH TEACHING ANY CLASS?

16 A. NO, | DIDN'T.

17 Q. AND THE SAME QUESTION, THE SPRING OF 2006 SEMESTER,

18 WHEN YOU WERE THE ACADEMIC DEAN, SUPERVISOR OF THE FACULTY, DID

19 YOU GO AND ACTUALLY PERSONALLY OBSERVE MARCINE BLOUGH TEACH ANY

20 CLASSES?
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21 A. NO, I DID NOT.

22 Q. ASACADEMICDEAN, YOU HAD THE ABILITY AND AUTHORITY TO

23 WALK IN AND OBSERVE ANY PROFESSORS TEACHING, ISN'T THAT CORRECT?
24 A. | BELIEVEI WOULD. YES.

25 MR. LEBOWITZ: THANK YOU, YOUR HONOR. | HAVE NO MORE

26 QUESTIONS.
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1 THE COURT: CROSS-EXAMINATION?
2 MR. VARTAIN: YES, YOUR HONOR. THANK YOU.
3 MAY | HAVE PERMISSION TO DO THIS SUBJECT TO CALLING

4 THEWITNESSIN MY CASE IN CHIEF?

5 THE COURT: YES, YOU MAY.

6 MR. VARTAIN: THANK YOU, YOUR HONOR.
7

8 CROSS-EXAMINATION

9 BY MR.VARTAIN:

10 Q. PROFESSOR PRATT, THERE WAS SOME QUESTIONS FROM

11 MR.LEBOWITZ ABOUT DR. MISSETT, THE INDEPENDENT MEDICAL
12 EVALUATOR. | WANT TO TAKE YOU BACK TO THOSE QUESTIONS.

13 MR. LEBOWITZ WAS ASKING YOU, DID YOU EVER CALL HIM OR
14 GIVEHIM ANY INFORMATION ABOUT PROFESSOR BLOUGH. DO YOU
15 REMEMBER THOSE QUESTIONS?

16 A. YES | DO.

17 Q. DID PROFESSOR BLOUGH EVER ASK YOU TO CONTACT THE

18 INDEPENDENT MEDICAL EVALUATOR AND GIVE HIM ANY INFORMATION IN
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Y OUR POSSESSION?

A. NO.

Q. DID ANYONE FROM THE COLLEGE, THE HR DEPARTMENT, OR THE
PRESIDENT OR ANYBODY SAY THAT THAT WAS SOMETHING YOU SHOULD BE
DOING? THAT IS, GIVING INFORMATION TO THE OUTSIDE MEDICAL
EVALUATOR?

A. NO.

Q. DID DR.MISSETT, THE OUTSIDE MEDICAL EVALUATOR, EVER
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ASK YOU OR CONTACT YOU TO TRY TO GET INFORMATION ABOUT
PROFESSOR BLOUGH?

A. NO.

Q. NOW, MR. LEBOWITZ ASKED YOU SOME QUESTIONS ABOUT
E-MAILS THAT PROFESSOR BLOUGH HAD SENT YOU THAT ONE SUMMER. |
THINK YOU SAID YOU WENT ON VACATION. YOU WERE GONE FOR A COUPLE
OF WEEKS BEFORE READING THAT ONE E-MAIL. DO YOU REMEMBER THOSE
QUESTIONS?

A. YES | DO.

Q. AT THETIME THAT THOSE E-MAILSIN THE SUMMER FROM
PROFESSOR BLOUGH CAME TO YOU, WASIT YOUR UNDERSTANDING THAT THE
MATTER WASALREADY WITH THE INDEPENDENT MEDICAL EVALUATOR?

A. YES.

Q. HAD YOU RECEIVED ANY REQUESTS FROM THE COLLEGE'SHR
DEPARTMENT REGARDING WRITING LETTERS BACK AND FORTH TO

PROFESSOR BLOUGH ABOUT HER MEDICAL MATTERS?

blough2. TXT[2/2/2015 8:31:41 AM]



17

18

19

20

21

22

23

24

25

26

10

11

12

13

14

A. NO.
Q. HAD THEY TOLD YOU THAT YOU SHOULD REFER ANY CONTACT
FROM PROFESSOR BLOUGH ABOUT MEDICAL MATTERS TO THE HR
DEPARTMENT?
A. COULD YOU ASK THAT QUESTION AGAIN?
Q. SURE.
WHY ISIT THAT YOU DIDN'T RESPOND TO
PROFESSOR BLOUGH'S E-MAILS ONCE YOU GOT BACK FROM VACATION?
A. WELL, IT WASMY UNDERSTANDING THAT ALL COMMUNICATION

SHOULD GO THROUGH THE HUMAN RESOURCES DEPARTMENT.
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Q. AND IN YOUR JOB AS DEAN, WASIT SOMETHING THAT WAS
NORMAL, FOR IF THERE WAS A MEDICAL ISSUE WITH A FACULTY MEMBER,
AN EMPLOYEE, THAT WOULD GET HANDLED BY THE HR DEPARTMENT?

A. YES.

Q. OKAY.

SO THAT REQUEST TO HANDLE MATTERS WITH PROFESSOR

BLOUGH ONCE SHE WAS SENT TO THE DOCTOR, THAT DIDN'T SEEM UNUSUAL
TOYOU, DID IT?

A. NO, T DIDN'T.

Q. WASN'T IT TRUE, THOUGH, THAT ONE SUMMER
PROFESSOR BLOUGH ACTUALLY CALLED YOU ON THE PHONE? THAT IS, AT
THE SAME TIME PERIOD WE'RE TALKING ABOUT?

A. 1T WAS SUMMER 2006. YES, WE TALKED ON THE PHONE.

Q. OKAY.
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YOU DIDN'T REFUSE TO TALK TO HER, DID YOU, ON THE
PHONE?
A. NO. NO. | JUST SAID THAT | COULDN'T TALK ABOUT THE
SITUATION.
Q. THE MEDICAL SITUATION?
A. YES.
Q. OKAY.
YOU DIDN'T SHINE HER OFF AND REFUSE TO TALK TO HER AT
ALL JUST BECAUSE SHE WAS GOING TO A MEDICAL EVALUATOR, DID YOU?
MR. LEBOWITZ: OBJECTION, YOUR HONOR. LEADING;
ARGUMENTATIVE.

THE COURT: OVERRULED.
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THE WITNESS: NO.
MR. VARTAIN: Q. NOW, AT THE END OF THAT SCHOOL YEAR,
THE SCHOOL YEAR THAT MR. LEBOWITZ WAS ASKING ABOUT, 2005 -- FALL
2005, SPRING OF 2006, HE ASKED YOU ABOUT A CONVERSATION THAT YOU
HAD WITH PROFESSOR BLOUGH WHERE SHE ASKED YOU WHETHER YOU COULD
HELP HER GET CLASSES WITH FEWER STUDENTS?
A. YES
Q. | WANT TODIRECT YOU TO THAT CONVERSATION.
WHEN WAS THAT CONVERSATION, IN TERMS OF EXAM TIMES FOR
THE END-OF-THE-YEAR EXAMS?
A. WELL, | WOULD FIGURE THAT IT WAS, YOU KNOW, CLOSE TO

EXAMSORIT MIGHT HAVE BEEN EXAM PERIOD.
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Q. OKAY.

SO THAT WASAT THE TIME OF THE YEAR WHEN THE STUDENTS

ARE READY TO GO HOME FOR THE SUMMER?
A. AFTER THEIR EXAMS, YEAH.
Q. OKAY.

DURING THAT WHOLE YEAR, WASIT EVER THE CASE THAT
PROFESSOR BLOUGH CAME TO YOU AND SAID, "I GOT TOO MANY STUDENTS.
CAN YOU LOWER THE STUDENT LOAD FOR ME OR GET ME LESS STUDENTS?'

A. | BELIEVE THE FIRST TIME SHE BROUGHT IT UP WAS TOWARD
THE END OF THE SEMESTER.

Q. THE SCHOOL YEAR, IN MAY?

A. THE SCHOOL YEAR AT THE END OF '06.

Q. DURING THAT SCHOOL YEAR, HAD SHE BROUGHT IT UPTO YOU

BEFORE THAT SHE WANTED YOU TO TAKE ANY ACTION TO GET HER FEWER
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STUDENTS?

A. | DON'T BELIEVE SO.

Q. WASTHERE ANY DISABILITY ACCOMMODATION THAT
PROFESSOR BLOUGH HAD EVER ASKED YOU FOR THROUGHOUT THE YEARS,
OTHER THAN THAT SMALL -- FEWER STUDENTS ACCOMMODATION?

A. NO.

Q. WHEN MR. LEBOWITZ ASKED YOU ABOUT THAT E-MAIL WHERE
PROFESSOR BLOUGH SAID SOMETHING TO YOU ABOUT BEING DEPRESSED, |
WANT TO TAKE YOU BACK TO THAT ONE E-MAIL. | DON'T NEED TO PUT

IT UPON THE SCREEN. | KNOW WE DON'T NEED TO GET THE E-MAIL
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11 BACK UP,BUT DO YOU REMEMBER THE E-MAIL I'M TALKING ABOUT?

12 A. YES.

13 Q. OKAY.

14 THAT'STHE E-MAIL WHERE PROFESSOR BLOUGH ISTELLING

15 YOU SOMETHING LIKE, "I KNOW, DEAN PRATT, YOU'RE CONCERNED

16 ABOUT I'M SHORTENING THE CLASSES." YOU REMEMBER THAT E-MAIL?

17 A. YES | DO.

18 Q. BEFORE SHE WROTE THAT E-MAIL, HAD YOU HAD A

19 CONVERSATION WITH PROFESSOR BLOUGH WHERE YOU TOLD HER THAT YOU
20 WERE CONCERNED ABOUT THAT SHE WAS CANCELING OR SHORTENING

21 CLASSESAND LETTING THE STUDENTSOUT TOO EARLY?

22 A. YES.

23 Q. DO YOU REMEMBER ANYTHING SPECIFIC ABOUT THAT

24  CONVERSATION, OTHER THAN YOU TOLD HER THAT YOU DIDN'T WANT HER
25 TODOTHAT?

26 A. NOTHING VERY SPECIFIC ABOUT IT. NO.
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1 Q. OKAY.
2 DID SHE -- AT THAT TIME THAT YOU TALKED TO HER, DID

3 SHEASK YOU FORANY DISABILITY ACCOMMODATIONS?

4 A. NO.

5 Q. THEFIRST TIME SHE ASKED YOU SAID WASAT THE END OF
6 THE SCHOOL YEAR?

7 A. THAT'SMY RECOLLECTION.

8 Q. AND WHEN YOU SAID YOU WOULD HELP HER WITH THOSE, WERE
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YOU TALKING ABOUT AFTER THE SUMMERTIME WHEN SCHOOL WOULD START
UP?

A. FORHER FALL CLASSES.

Q. OKAY.

NOW, | WANT TO TAKE YOU BACK TO THAT SPRINGTIME, THE

SPRING OF 2006. YOU SAID THAT YOU HAD -- MR. LEBOWITZ ASKED YOU
A NUMBER OF QUESTIONS ABOUT THIS PERSON, THIS EMPLOY EE OF YOURS,
MS. HERZEG HAD TOLD YOU ON A NUMBER OF OCCASIONS THAT
PROFESSOR BLOUGH WAS MISSING CLASSES, THAT THE STUDENTS HAD BEEN
TELLING HER THAT?

A. TUNDE HERZEG.

Q. AND WHAT ISHER JOB? EXPLAIN TO THE JURY HOW SHE
WOULD EVEN KNOW HOW MANY CLASSES THAT PROFESSOR BLOUGH WAS
UNABLE -- OR MISSING?

A. WELL, HER JOB WASREALLY TO ADMINISTER ACADEMIC
AFFAIRS, AND SHE WOULD KNOW WHEN FACULTY MEMBERS WOULD CALL IN.
IN FACT, THEY CALLED HER TO SAY THEY WEREN'T GOING TO BE IN FOR

CLASSES, AND SHE PUT NOTES ON DOORS. AND SHE KNEW A LOT -- SHE
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KNEW STUDENTS. SHE WAS EVEN TAKING SOME CLASSES HERSELF, ONE
CLASS A SEMESTER OFTEN. AND SO SHE HAD -- YOU KNOW, SHE KNEW A
LOT ABOUT WHAT WAS GOING ON IN THE BUILDING, IN BRAMER'SHALL,
WHERE MOST OF THE CLASSES ARE, THE MAJORITY OF THE CLASSES.

Q. SOWASIT MS. HERZEG'SJOB TO TAKE CARE OF FACULTY

MEMBERS PHONE CALLSWHEN THEY SAID THEY WERE OUT ILL, COULDN'T
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COME TO CLASS?
A. YES. THAT WAS PART OF HER JOB.
Q. SO WHEN SHE REPORTED TO YOU THOSE THREE OR FOUR TIMES
OVER THAT SPRING SEMESTER THAT PROFESSOR BLOUGH WAS MISSING
CLASSES, THAT SEEMED LIKE SHE WOULD KNOW THAT INFORMATION, SO
YOU TRUSTED THAT INFORMATION?
A. | DID.
Q. YOU ALSO MENTIONED A PERSON BY THE NAME OF RACHEL,
WHO'S GOING TO COME HERE AND TESTIFY LATER --
MR. LEBOWITZ: OBJECTION, YOUR HONOR.
THE COURT: I'D LIKE TO HEAR A QUESTION, PLEASE.
MR. VARTAIN: Q. THE QUESTION WAS, YOU MENTIONED
RACHEL TIPTON, WHO'S GOING TO BE HERE IN THE COURTROOM LATER.
WHAT, IF ANY, COMMUNICATIONS DID YOU HAVE WITH RACHEL? AND TELL
THE JURY WHAT HER JOB WAS AT THE SCHOOL THAT SPRING OF 2006.
A. OKAY.
HER JOB IS, SHE'S COORDINATOR OF ACADEMIC ADVISING.
AND IN HER CAPACITY SHEWOULD MEET WITH STUDENTS REGULARLY TO
TALK ABOUT THEIR SCHEDULES AND MAKE SURE THAT THEY WERE IN LINE

TO GRADUATEIN A TIMELY WAY. AND SO SHEHAD A LOT OF TRAFFICIN
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HER OFFICE.
Q. WASPART OF HER JOB TO TALK TO STUDENTS ABOUT THEIR
PROBLEMSAND ANY CONCERNS THEY HAD WITH FACULTY MEMBERS OR

ANYTHING ELSE?
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A. WELL, IT WASN'T NECESSARILY HER JOB TO LISTEN, TO ASK
THEM QUESTIONS. BUT IN HER CAPACITY, THEY WOULD OFTEN TELL HER
AND STILL DO.

Q. WHAT DID MS. TIPTON TELL YOU IN THAT SPRING OF 2006,
IF ANYTHING, ABOUT THINGS STUDENTSWERE TELLING HER ABOUT
PROFESSOR BLOUGH?

A. SHE SAID THAT STUDENTS HAD MENTIONED MISSED CLASSES
AND SHORTENING OF CLASSES.

Q. SOIN THE SPRING OF 2006 WASIT, IN YOUR MIND, A
SIGNIFICANTLY DIFFERENT SITUATION WITH REGARD TO ABSENTEEISM IN
THE SPRING OF 2006 FOR PROFESSOR BLOUGH, AS COMPARED WITH THE
FALL OF 20057

A. YES. YEAH.

Q. NOW, | WANTED TO ASK YOU, IN REGARDS TO THAT SPRING,
WITH WHATEVER CONVERSATIONS YOU HAD WITH PROFESSOR BLOUGH, DID
SHE EVER TELL YOU, SHAREWITH YOU ANYTHING ABOUT THAT HER REAL
PROBLEM WAS SHE HAD FOUR OR FIVE DIFFERENT MENTAL HEALTH
MEDICATIONS THAT SHE THOUGHT WERE OUT OF WHACK? DID SHE EVER
SAY THAT TO YOU?

A. I DON'T THINK SO. SHE MIGHT HAVE MENTIONED
MEDICATION, BUT | DON'T REMEMBER THE FOUR OR FIVE.

Q. AND DID SHE EVER MENTION MENTAL HEALTH MEDICATIONSTO
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YOU?

A. NO. NO.
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Q. NOW, DID YOU EVER SPEAK TO PRESIDENT LOPEZ DURING THAT

SPRING ABOUT WHAT YOU WERE HEARING WITH REGARD TO

PROFESSOR BLOUGH'S ABSENCES FROM CLASS AND SHORT CLASSES?

A. YES

Q. DID YOU SORT OF KEEP -- YOU SEE HIM FROM TIME TO TIME

DURING EACH WORK WEEK?

A.

I'D SEE HIM SOMETIMES BUT, YOU KNOW, SOMETIMESIT

WOULD BE EVERY COUPLE OF WEEKS OR SO.

Q.

AND WHEN YOU DID SEE HIM THAT SPRING, THERE WERE AT

TIMES CONVERSATIONS WHERE YOU DISCUSSED WITH HIM WHAT THE

SITUATION WASWITH PROFESSOR BLOUGH'S ATTENDANCE?

A.

Q.

THAT'SRIGHT.

WHERE WAS PROFESSOR BLOUGH'S PROFESSIONAL OFFICE ON

THE CAMPUS THAT SPRING?

A.

IT WASIN THE BUILDING ADJACENT TO THE BUILDING | WAS

TALKING ABOUT, AND THE BUILDING | WAS TALKING ABOUT WAS

BRAMER HALL, WHERE MS. HERZEG'S OFFICE WAS. AND MARCY'S OFFICE

WAS IN FLORENCE MOORE AND UPSTAIRSABOVE THE THEATER.

Q.

> o » O >

ISTHAT OFFICE STILL THERE IN THE BUILDING?

YES.

ISIT STILL PROFESSOR BLOUGH'S OFFICE?

YES.

WERE YOU IN THAT OFFICE RECENTLY?

YES.
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Q. WHY WERE YOU IN THAT OFFICE?
A. 1 THINK YOU WERE -- OR YOUR FIRM WAS ASKING TO FIND
MATERIALS.
Q. DIDN'T I SAY THAT MR. LEBOWITZ HAD ASKED FOR SOME MORE
DOCUMENTS ABOUT HER DOSSIER AND TO GO AND LOOK FOR THEM?
A. YOU MAY HAVE. YOU KNOW, | JUST REMEMBER THE PART
ABOUT THAT | NEEDED TO GO IN THERE.
Q. OKAY.
WHEN YOU WENT INTO PROFESSOR BLOUGH'S OFFICE, WAS THAT
ABOUT TWO WEEKS AGO?
A. 1 THINK SO.
Q. WHAT DID YOU NOTICE ABOUT THE OFFICE, IF ANYTHING?
DID IT LOOK LIKE IT USED TO LOOK?
A. 1T LOOKED LIKE IT USED TO LOOK.
Q. SOIT HASN'T BEEN DISTURBED AT ALL BY THE COLLEGE.
IT'S JUST WAITING?
A. ASFARASI KNOW.
MR. VARTAIN: I'D LIKE TO DIRECT YOUR ATTENTION TO
DEFENSE EXHIBIT H.
(DEFENDANT'S EXHIBIT H WAS MARKED FOR
IDENTIFICATION.)
MR. VARTAIN: MAY | APPROACH THE WITNESS, YOUR HONOR?
Q. DO YOU RECOGNIZE THISAS THE E-MAIL THAT YOUR
EMPLOYEE, MS, HERZEG, GAVE YOU IN THAT SPRING TELLING YOU HOW --
MR. LEBOWITZ: | DON'T MEAN TO INTERRUPT, COUNSEL, BUT

OUR H ISDIFFERENT.
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1 MR. VARTAIN: IT'S DEFENSE H.

2 MR. LEBOWITZ: HEREIT IS. I'M SORRY. | DIDN'T MEAN

3 TOINTERRUPT.

4 MR. VARTAIN: IT'SOKAY.

5 MAY | PROCEED, YOUR HONOR?

6 THE COURT: YES, GO AHEAD.

7 MR. VARTAIN: Q. ISTHISTHE MEMO THAT YOUR EMPLOYEE

8 GAVEYOU LISTING AT THAT TIME A NUMBER OF ABSENCES?

9 A. ITIS

10 Q. DID YOU READ IT AT THE TIME?

11 A. YES

12 Q. ISTHISTHE DOCUMENT THAT MR. LEBOWITZ WAS ASKING YOU
13 ABOUT?

14 A. THAT'S CORRECT.

15 MR. VARTAIN: OKAY.

16 MAY | OFFER THAT INTO EVIDENCE, YOUR HONOR?
17 THE COURT: ANY OBJECTION TO EXHIBIT H?

18 MR. LEBOWITZ: NO OBJECTION.

19 THE COURT: EXHIBIT HWILL BE ADMITTED.

20 (DEFENDANT'S EXHIBIT H WAS ADMITTED INTO

21 EVIDENCE.)

22 MR. VARTAIN: Q. DID YOU READ THE PART OF THIS

23 EXHIBIT THAT AFTER THE LIST OF ABSENCES IS STATED IT SAYS, "IN
24  ADDITION, THREE DIFFERENT STUDENTS HAVE COMMENTED THAT SHE

25 MISSES, DISMISSES CLASSOFTEN, ASWELL ASLETSOUT CLASSES THAT
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ARE SUPPOSED TO MEET FOR AN HOUR AND 20 MINUTES, UP TO HALF-HOUR
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EARLY."
DID YOU READ THAT DOCUMENT?

A. YES

Q. WASIT CONSISTENT -- THAT SENTENCE IN THE MEMO FROM
YOUR EMPLOYEE, WASIT THE SAME THING ASTHE EMPLOYEE HAD TOLD
YOU WHEN YOU HAD SPOKEN TO HER OVER THE COURSE OF THE SPRING?

A. YEAH, IT WASSIMILAR.

Q. SO THISWASN'T THE FIRST TIME YOU LEARNED THAT
PROFESSOR BLOUGH WAS NOT SHOWING UP FOR CLASS SOMETIMES OR
LEAVING CLASSEARLY?

A. THISWASNOT THE FIRST TIME.

Q. OVER THE YEARS-- MR. LEBOWITZ ASKED YOU WHETHER OVER
THE YEARS PROFESSOR BLOUGH AND YOU WERE ON FRIENDLY TERMS?

A. YES. WEWERE AND ARE.

Q. THAT'SWHAT | WASGOING TOASK YOU. WHAT'STHE NATURE
OF YOUR RELATIONSHIP RIGHT NOW?

A. I HOPEIT'S GOOD.

Q. YEAH. THERE'SNEVER BEEN -- DESPITE THE MEDICAL
EVALUATION CONTROVERSY OR EVEN THAT SHE FILED THISLAWSUIT, AS
FARASYOU KNOW, THERE'SNEVER BEEN ANY, FROM Y OUR PERSPECTIVE,
ANY REASON WHY SHE COULDN'T COME BACK TO WORK ASFAR AS
COLLEGIALITY BETWEEN THE TWO OF YOU?

A. NO.
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24 Q. ORBETWEEN ANY OF THE OTHER DEANS OR OFFICERS OF THE

25 COLLEGE?

26 MR. LEBOWITZ: OBJECTION. CALLSFOR SPECULATION.
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1 MR. VARTAIN: Q. ASFARASYOU KNOW?

2 THE COURT: YOU MAY ANSWER.

3 THE WITNESS: ASFARASI| KNOW.

4 MR. VARTAIN: Q. YOU SEEM A LITTLE UPSET RIGHT NOW.

5 | DON'T MEAN TO GET PERSONAL, BUT DID YOU WANT TO

6 DESCRIBE ANY FEELING YOU HAVE RIGHT NOW?

7 A. (NOAUDIBLE RESPONSE.)

8 Q. OKAY. | DON'T WANT TO IMPOSE.

9 A. IT'SJUST HARD RIGHT NOW.

10 Q. BECAUSE YOU'RE FRIENDS AND YOU'RE COLLEAGUES?

11 A. | CAREABOUT MARCY.

12 Q. AND THAT'SALL. | DIDN'T MEAN TO PRY.

13 WHEN YOU -- IN THAT RECOMMENDATION FOR HER TO GET

14 ANOTHER CONTRACT, WHEN YOU WROTE THAT YOU RECOMMENDED HER BUT
15 YOU HAD SOME CONCERNS ABOUT HER HEALTH AFFECTING WHETHER SHE
16 COULD DO HER JOB PROPERLY, WERE YOU CONCERNED FOR HER ASWELL AS
17 THE COLLEGE?

18 A. | WASMOSTLY CONCERNED FOR THE COLLEGE IN REGARD TO

19 THE CONTRACT.

20 Q. WHAT WAS YOUR CONCERN THERE THAT YOU WERE REFERRING

21 TO, YOUR COLLEGE -- WHEN YOU SAY CONCERN FOR THE COLLEGE?
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A. WELL, YOU KNOW, IT'SIMPORTANT THAT OUR STUDENTS COME
FIRST AND THE TEACHERS WHO ARE THERE ARE ABLE TO, YOU KNOW, TO
BEIN CLASSAND DO THE WORK.

Q. YOU KNEW WHEN YOU MADE THAT RECOMMENDATION THAT THE

PRESIDENT, PRESIDENT LOPEZ, WHO'S GOING TO BE HERE THIS
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AFTERNOON, THE PRESIDENT IS THE ONE WHO MAKES THE CONTRACT
DECISIONS?

A. THAT'S CORRECT.

Q. AND YOU WERE KEEPING HIM POSTED OVER THE NEXT SPRING,
AFTER YOU WROTE THAT RECOMMENDATION, ASTO WHAT INFORMATION YOU
WERE GETTING ABOUT MARCY'S ABSENCES, CORRECT?

A. YES FROM TIMETO TIME.

Q. DID YOU EVER SEEHIM SEND A LETTER OUT TO HER DENYING
HER A CONTRACT RENEWAL?

A. NO.

Q. DIDHEEVERTELL YOU THAT HE HAD DENIED THE CONTRACT
RENEWAL?

A. NO.

Q. WHAT WAS YOUR UNDERSTANDING HAPPENED OVER THE NEXT
SUMMER AND THE FOLLOWING YEAR WHILE THISMEDICAL EVALUATION WAS
TAKING PLACE?

MR. LEBOWITZ: OBJECTION. NO FOUNDATION.
THE COURT: SUSTAINED.

MR. VARTAIN: Q. DID YOU HAVE ANY CONVERSATIONSWITH
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20 PRESIDENT LOPEZ OVER THAT SUMMER AND THE FALL AFTER THE MEDICAL
21 EVALUATION WAS STARTED, WHERE HE TOLD YOU WHAT HE WASDOING WITH

22 HER CONTRACT APPLICATION?

23 A. NO.

24 Q. HENEVERTOLD YOU, DID HE, THAT HE HAD DENIED IT?

25 A. NO.

26 Q. WHEN PROFESSOR BLOUGH WENT OUT ON THAT LONG LEAVE WITH
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1 CANCER, AND HEADACHES, AND DEPRESSION, WERE Y OU WORKING FOR THE
2 COLLEGE WHEN SHE CAME BACK FROM THAT LEAVE?

3 A. YES

4 Q. WERE YOU AWARE OF THE ACCOMMODATIONS THAT THE COLLEGE

5 WASMAKING FORHER TO COME BACK IN A GRADUAL AND TRANSITIONAL

6 BASIS?

7 MR. LEBOWITZ: OBJECTION. NO FOUNDATION.

8 MR. VARTAIN: | ASKED HIM IF HE WAS AWARE.

9 THE COURT: | THINK THISISTHE FOUNDATION.

10 MR. VARTAIN: YEAH.

11 THE COURT: OVERRULED.

12 THEWITNESS: | WAS AWARE OF, YOU KNOW, SOMEWHAT. |

13 DIDN'T KNOW REALLY ALL THE SPECIFICS.

14 MR. VARTAIN: Q. OKAY. YOU WEREN'T THE DEAN AT THAT
15 TIME?

16 A. NO, | WASN'T.

17 Q. OKAY.
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PROFESSOR BLOUGH, EXCUSE ME -- EVER COME TO YOU AND SAY THAT THE

COLLEGE WAS GIVING HER ACCOMMODATIONS THAT WERE NOT RIGHT FOR

DID MARCY, ASA COLLEAGUE OF YOURS --

HER TO COME BACK FROM THAT LONG A LEAVE?

A.

| DON'T REMEMBER HER SAYING THAT.

Q. SHENEVERTOLD YOU THOSE ACCOMMODATIONS WERE

UNSATISFACTORY, DID SHE?

A. NO.

Q. DID PRESIDENT LOPEZ EVER TELL YOU THAT THE REASON HE

233

DIDN'T RENEW HER APPOINTMENT WAS HER CANCER?

A.

Q.

HE NEVER TOLD ME THAT.

DID HEEVER TELL YOU THAT THE REASON HE DIDN'T RENEW

HER APPOINTMENT WAS BECAUSE OF CHEMOTHERAPY?

A.
Q.
A.

Q.

NO.
DID YOU EVER SAY THAT TO PROFESSOR --
NO.

DID YOU EVER BELIEVE THAT WAS THE CASE, THAT THAT'S

WHY THE COLLEGE HAD NOT RENEWED HER?

MR. LEBOWITZ: OBJECTION. CALLSFOR SPECULATION.
THE COURT: OVERRULED.

THE WITNESS: NO.

MR. VARTAIN: NO FURTHER QUESTIONS AT THISTIME.
THE COURT: REDIRECT FOR THIS WITNESS?

MR. LEBOWITZ: THANK YOU, YOUR HONOR. BRIEFLY..
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REDIRECT EXAMINATION

BY MR. LEBOWITZ:

Q. YOU HAVE DEFENSE H IN FRONT OF YOU?

A. YES | DO.

Q. THISISTHE E-MAIL THAT'SBEEN ENTERED INTO EVIDENCE
ASDEFENSE H. | JUST WANT TO TALK ABOUT IT FOR A MOMENT.

SO, AGAIN, THISISMARCH 21ST, 2006, FROM MS. HERZEG

TOYOU, CCD TO THE PROVOST, LISTING IN BULLET POINT FORM SOME
DATES WHERE PROFESSOR BLOUGH WAS ABSENT, CORRECT?

A. CORRECT.

234

Q. AND, ASYOU READ IT, THE FIRST ENTRY, JANUARY 12TH,
SAYS, "ABSENT FOR ALL CLASSES."

A. YES

Q. RIGHT. JANUARY 1/7TH, IT SAYS,"ABSENT ONLY FOR HER
9:40," IF 1 READ THAT, "A.M. SECTION," CORRECT?

A. CORRECT.

Q. SOBY THAT, YOU UNDERSTOOD SHE WAS THERE FOR THE REST
OF THE DAY THAT DAY, CORRECT?

A. CORRECT.

Q. JANUARY 30TH, "ABSENT FOR ALL CLASS SECTIONS." THAT'S
THE SECOND DAY SHE HAD BEEN ABSENT FOR ALL CLASS SECTIONS THAT
SEMESTER, CORRECT?

A. IT'STHE SECOND ONE THAT SHE NOTES ON THIS.
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Q. ACCORDING TO MS. HERZEG, SHE'STELLING YOU
JANUARY 30TH WAS THE SECOND FULL DAY THAT PROFESSOR BLOUGH HAD
BEEN ABSENT THAT SEMESTER, RIGHT?

A. RIGHT.

Q. AND THEN JANUARY 31ST, AGAIN, ABSENT ONLY FOR HER
MORNING SESSION, THE 11:00 A.M. SESSION, THAT DAY, CORRECT?

A. CORRECT.

Q. AND YOU UNDERSTOOD FROM THIS THAT SHE WAS PRESENT FOR
HER AFTERNOON SESSION, CORRECT?

A. IFSHEHAD OTHER CLASSES THAT DAY. YES.

Q. YOU WOULD --I'LL LEAVEIT.

AND THEN MARCH 21ST, THE DAY SHE WROTE THIS E-MAIL,

SHE WAS ABSENT FOR ALL CLASSES, CORRECT?
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A. CORRECT.
Q. OKAY.
THERE'SNOT A SINGLE ENTRY FOR THE MONTH OF FEBRUARY,
CORRECT?
A. CORRECT.
Q. AND OF WHAT SHE'STOLD YOU, AT LEAST HERE, THERE'S
ONLY THREE DAYS THROUGH MARCH 22ND WHERE PROFESSOR BLOUGH WAS
ACTUALLY ABSENT FOR THE WHOLE DAY, CORRECT?
MR. VARTAIN: OBJECTION. "ONLY," ARGUMENTATIVE.
THE COURT: OVERRULED.

THE WITNESS: THREE DAYSFOR THE WHOLE DAY. YES.
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12 MR. LEBOWITZ: OKAY.

13 Q. WHAT WASTHE LAST DAY OF CLASSES FOR THE SPRING 2006
14 SEMESTER?

15 A. WELL, IT WOULD BE ROUGHLY MAY 2ND, SOMETHING LIKE
16 THAT, MAY 1ST.

17 Q. SOMARCH 21ST, WHEN THIS E-MAIL WAS SENT, WAS JUST

18 INTO THE SECOND HALF OF THE SPRING SEMESTER?

19 A. THAT'SRIGHT.

20 Q. AND JANUARY 31ST, | WANT TO DIRECT YOUR ATTENTION TO
21 THAT DATE. DO YOU KNOW WHY PROFESSOR BLOUGH WAS ABSENT THAT
22 DAY, ORAT LEAST ABSENT FOR THE MORNING THAT DAY ?

23 A. NO,| DON'T.

24 Q. DID YOU ASK MS. HERZEG IF SHE KNEW WHY

25 PROFESSOR BLOUGH WASOUT THAT MORNING?

26 A. NO, | DIDN'T.
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1 Q. SO YOU WEREN'T AWARE, FOR INSTANCE, WHETHER OR NOT

2 PROFESSOR BLOUGH WAS AT A DOCTOR'SAPPOINTMENT THAT MORNING?

3 A. | WASNOT AWARE.

4 Q. YOU WEREN'T AWARE WHETHER OR NOT SHE WAS GETTING A

5 HEARING TEST THAT MORNING, WERE YOU?

6 A. | WASN'T AWARE.
Q. MS. HERZEG NEVER TOLD YOU THAT, DID SHE?

8 A. SHEDIDN'T.
Q

. AND YOU DIDN'T ASK HER, DID YOU?
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10 A. DIDN'T ASK HER. RIGHT.

11 Q. NOW, MR. VARTAIN ASKED YOU ABOUT CONVERSATIONSWITH
12 MS. TIPTON.

13 A. YES.

14 Q. OKAY. AND MS. TIPTON RELATED TO YOU SOME OTHER

15 CONVERSATIONS THAT SHE HAD HAD WITH STUDENTS RELATING TO
16 PROFESSOR BLOUGH'SBEING ABSENT OR CUTTING CLASSES SHORT?
17 A. THAT'SRIGHT.

18 Q. DOYOU HAVE ANY INFORMATION ASTO WHETHER OR NOT IT
19 WASTHE SAME STUDENTS WHO WERE LODGING THE COMPLAINTSWITH
20 MS HERZEG ASWITH MS. TIPTON?

21 A. | DON'T HAVE ANY INFORMATION ABOUT THAT.

22 Q. DOYOU HAVE ANY INFORMATION ASTO HOW MANY STUDENTS
23 LODGED COMPLAINTSWITH MS. TIPTON?

24 A. I DON'T. | DON'T RECOLLECT. SHE MAY HAVE TOLD ME,

25 BUT I DON'T RECOLLECT IF SHE DID.

26 Q. AND SO FORALL YOU KNOW THE SAME STUDENTS COULD HAVE
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1 BEEN ISSUING -- COULD HAVE BEEN EXPRESSING THEIR COMPLAINTSTO

2 MS. TIPTON AND MS. HERZEG, CORRECT?

3 A. COULD BE.

4 Q. NOW, A MOMENT AGO THINGS GOT A LITTLE PERSONAL HERE.

5 AND I DONTWANT TO -- I'M GOING TO RESPECT THAT RELATIONSHIP.

6 AND WEALL UNDERSTAND THERE'SA LONG-TERM RELATIONSHIP HERE OF A

7 PROFESSIONAL AND PERSONAL NATURE. BUT | DO WANT TO ASK YOU
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THIS. UNDERSTANDING AND KNOWING THE DEPTH OF THAT RELATIONSHIP,
DOES THAT HELPYOU TO UNDERSTAND THE BETRAYAL THAT
PROFESSOR BLOUGH HASFELT BY THE WAY THE COLLEGE HAS TREATED
HER?

MR. VARTAIN: OBJECTION, ARGUMENTATIVE.

THE COURT: SUSTAINED.

MR. LEBOWITZ: | HAVE NO MORE QUESTIONS.

THE COURT: THANK YOU.

ANYTHING ELSE FOR THISWITNESS?

MR. VARTAIN: ONE QUESTION.

THE COURT: YES.

RECROSS EXAMINATION
BY MR. VARTAIN:

Q. THE ABSENCES, THE SHORT -- THE CUTTING CLASSES SHORT,
BEING LATE FOR CLASSES, DID YOU EVER GIVE PROFESSOR BLOUGH
PERMISSION TO DO THAT?

A. NO.

MR. VARTAIN: THANK YOU.
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THE COURT: ANYTHING ELSE FOR THISWITNESS?
MR. LEBOWITZ: NO, YOUR HONOR.

THE COURT: MAY PROFESSOR PRATT BE EXCUSED?
MR. LEBOWITZ: YES, YOUR HONOR.

THE COURT: | UNDERSTAND HE'S SUBJECT TO RETURNING.
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6 MR. VARTAIN: YES.

7 THE COURT: PROFESSOR PRATT, THANK YOU FOR YOUR

8 TESTIMONY. YOU ARE FREE TO GO.

9 YOUR NEXT WITNESS, MR. LEBOWITZ?

10 MR. PETERS: PURSUANT TO CCP 776, PLAINTIFF CALLS

11  MICHAEL SCHULTZ. I'M SORRY, EVIDENCE CODE.

12 THE COURT: ALL RIGHT.

13 MR. SCHULTZ, IF YOU'D COME FORWARD TO THE WITNESS

14 STAND, PLEASE, AND STAND TO BE SWORN.

15 THE CLERK: PLEASE RAISE YOUR RIGHT HAND.

16 (WHEREUPON, THE WITNESS WAS SWORN.)

17 THEWITNESS: | DO.

18 THE CLERK: PLEASE BE SEATED.

19 WOULD YOU PLEASE STATE YOUR FIRST NAME AND LAST NAME

20 AND SPELL THEM BOTH FOR THE RECORD.
21 THE WITNESS: MICHAEL SCHULTZ, M-I-C-H-A-E-L

22 SC-H-U-L-T-Z.

23 THE CLERK: THANK YOU.
24
25 MICHAEL SCHULTZ,
26 DULY SWORN, TESTIFIED ASFOLLOWS:
239
1 DIRECT EXAMINATION PURSUANT TO EVIDENCE CODE 776

2 BY MR.PETERS

3 Q. GOOD AFTERNOON, MR. SCHULTZ.
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A. HOW ARE YOU?

Q. GOOD.

COULD YOU PLEASE TELL US, ARE YOU CURRENTLY AFFILIATED
WITH MENLO COLLEGE?
A. YES.

Q. WHAT ISYOUR CURRENT POSITION?

A. I'M AN ASSOCIATE PROFESSOR.

Q. AND DIRECTING YOUR ATTENTION TO THE -- HOW LONG HAVE
YOU BEEN WITH MENLO COLLEGE?

A. SINCE 1991.

Q. AND THE PERIOD FROM 2004 TO 2007, ROUGHLY, WERE YOU
ALSO A PROFESSOR?

A. 2004 TO 2007, | THINK | WAS PROVOST.

Q. AND WHAT WERE THE CIRCUMSTANCES -- OR COULD YOU
DESCRIBE FOR US THE CIRCUMSTANCES THAT LED TO YOU BECOMING THE
PROVOST FOR THAT PERIOD?

A. 1 THINK -- HOW FAR BACK DO YOU WANT ME TO GO?

Q. WELL, JUST BRIEFLY TO EXPLAIN TO THE JURY HOW IT WAS
YOU BECAME PROVOST IN 2004.

A. THERE WASAN ACADEMIC VICE PRESIDENT WHO PASSED, AND |
WAS ASKED TO REPLACE HIM ON AN INTERIM BASIS. IT WASALSO THE
DISMISSAL OF A PRESIDENT OF THE COLLEGE AND A NEW INTERIM

PRESIDENT WAS SELECTED, SO THE TWO OF USWERE PUT TOGETHER AND
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ORDERED TO DEAL WITH THAT INTERIM PERIOD.
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2 Q. DID YOU ASK TO BECOME PROVOST?

3 A. NO.

4 Q. YOU WERE ASKED TO BECOME PROVOST?
5 A. YES. CORRECT.

6 Q. CORRECT?

7 A. CONSCRIPTED.

8 Q. AND YOU SERVED IN THAT POSITION UNTIL APPROXIMATELY

9 2007, CORRECT?

10 A. | THINK ABOUT FEBRUARY 2007.

11 Q. AND WHAT HAPPENED IN FEBRUARY 2007 THAT YOU GOT TO

12 END --

13 A. THEREWASA NEW PRESIDENT RECRUITED AND BROUGHT I[N,
14 AND THEN THERE WAS A TRANSITION TO A NEW PROVOST ASWELL.
15 Q. DURING THE -- EITHER PRECEDING THE TIME YOU BECAME

16 PROVOST IN 2004 OR WHILE YOU WERE THE PROVOST, DID YOU RECEIVE
17 ORDID YOU ATTEND ANY SEMINARS THROUGH THE COLLEGE ABOUT
18 DISABILITY RIGHTSIN THE WORKPLACE?

19 A. | REMEMBER ATTENDING A SEMINAR ON DISCRIMINATION. I'M
20 NOT SURE THAT IT COVERED THE AMERICANSWITH DISABILITY ACT.
21 Q. WHEN WASTHAT?

22 A. | BELIEVE A COUPLE OF YEARS AGO.

23 Q. WASTHAT WHILE YOU WERE PROVOST?

24 A. YES--ORIT MAY HAVE BEEN AFTER. IT MAY HAVE BEEN

25 AFTER. YEAH.

26 Q. AND | WANT TO JUST FOCUSON THE TIME PRIOR -- JUST
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PRIOR TO BECOMING PROVOST AND WHILE YOU WERE PROVOST, DID YOU
RECEIVE ANY TRAINING FROM THE COLLEGE IN TERMS OF DISABILITY
DISCRIMINATION IN THE WORKPLACE?

A. NO. NO.

Q. AND CAN YOU DESCRIBE BRIEFLY FOR THE JURY WHAT -- IN A
GENERAL, BRIEF SENSE WHAT YOUR RESPONSIBILITIES WERE AS PROVOST
AT MENLO COLLEGE?

A. WELL, THERE WERE A NUMBER OF DEPARTMENTS THAT
PRESIDENT WAS ULTIMATELY RESPONSIBLE FOR. THESE DEPARTMENTS

INCLUDED ACADEMICS, STUDENT RESIDENTIAL LIFE, ATHLETICS, THE
LIBRARY. THERE WASALSO A CENTER FOR INTERNATIONAL MANAGEMENT.
SO THERE'S A LARGE NUMBER OF DEPARTMENTS THAT | WAS RESPONSIBLE
FOR. AND, BASICALLY, PROVIDING OVERSIGHT. PRETTY MUCH HANDLING
THE THINGS A PRESIDENT DIDN'T EITHER HAVE TIME TO DO OR DIDN'T
WANT TO DO.

Q. AND DID THAT INCLUDE RESPONSIBILITIES TOWARDS THE
FACULTY AT MENLO COLLEGE?

A. 1 DIDN'T HAVE DIRECT RESPONSIBILITY. THERE WAS AN

ACADEMIC DEAN BETWEEN ME AND THE FACULTY, SO | DIDN'T HAVE A LOT
OF CONTACT, DIRECT CONTACT WITH FACULTY.
Q. OKAY.
TO THE EXTENT, THOUGH, THAT THE PRESIDENT ASKED YOU TO
ACT ASAN INTERMEDIARY ORACT ON HISBEHALF IN THE ISSUES
INVOLVING THE FACULTY, YOU WOULD DO THAT, CORRECT?
A. IFHE ASKED ME TO, SURE.

Q. NOW, AT SOME POINT DID YOU BECOME AWARE THAT
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PROFESSOR BLOUGH HAD ANY SORT OF MEDICAL ISSUE IN 2006?

A. | BECAME AWARE OF THE DETAILSASA RESULT OF LETTERS
THAT | SAW.

Q. OKAY.

A. ALTHOUGH THERE WERE -- THERE WERE SOME CONVERSATIONS
WITH TUNDE HERZEG, WHO'S THE DIRECTOR OF ACADEMIC SERVICES, AND
THERE WAS SOME DISCUSSION WITH LOWELL PRATT WITH REGARD TO SOME
PROBLEMS PROFESSOR BLOUGH WAS HAVING.

Q. AND YOU REFERRED -- FIRST YOU REFERRED TO SOME LETTERS
THAT MADE YOU AWARE THAT THERE WERE SOME MEDICAL ISSUES WITH

PROFESSOR BLOUGH, RIGHT?

A. RIGHT.

Q. AND THE FIRST LETTER THAT YOU'RE REFERRING TO IS, IN
FACT, THE LETTER FROM PRESIDENT LOPEZ TELLING MS. BLOUGH,
PROFESSOR BLOUGH, THAT SHE HAD TO GO TO A PSYCHIATRIC EXAM;
ISN'T THAT CORRECT?

A. IF THAT WAS THE FIRST LETTER, YEAH. | REMEMBER ALSO A
LETTER FROM PROFESSOR BLOUGH EXPLAINING THE CIRCUMSTANCES OF
2005, 2006.

Q. BY THEWAY, I'M SORRY, | WANT TO BACK UP JUST A
MINUTE.

DID YOU EVER SEE THAT PROFESSOR BLOUGH HAD BEEN
RECOMMENDED FOR A SIX-YEAR CONTRACT BY DEAN PRATT PRIOR TO THE

SPRING 2006 SEMESTER?
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A. SOMETIME, PERHAPS JANUARY 2006, SOMEWHERE AROUND

THERE, | SAW A LETTER FROM DEAN PRATT TO PRESIDENT LOPEZ.
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Q. DID YOU HAVE ANY DISCUSSIONS AT THAT POINT IN TIME
WITH DEAN PRATT ABOUT THE RECOMMENDATION FOR PROFESSOR BLOUGH'S
CONTRACT?

A. YOU KNOW, | DON'T REMEMBER WHETHER | WASTALKING TO
HIM ABOUT THAT SPECIFIC LETTER, BECAUSE | DON'T ACTUALLY
REMEMBER WHEN | READ THAT LETTER. | DO REMEMBER SPEAKING TO HIM
WITH REGARD TO THE INFORMATION THAT WAS PROVIDED TO ME BY
TUNDE HERZEG ABOUT PROFESSOR BLOUGH MISSING CLASSES.

Q. OKAY. LET'STALK ABOUT THAT.

WHAT DID YOU ASK OR TALK TO DEAN PRATT ABOUT REGARDING

PROFESSOR BLOUGH MISSING CLASSES?

A. | ASKED HIM IF HE KNEW WHAT THE PROBLEM WAS.
AND WHAT DID HETELL YOU?

HE SAID HE DIDN'T.

o » O

OKAY.

AND DID YOU ASK HIM TO DO ANYTHING AT THAT TIME?

| ASKED HIM IF HE COULD FIND OUT WHAT THE PROBLEM WAS.

AND DID HE AGREE TO DO THAT?

SURE.

o > O 2>

AND, TO YOUR KNOWLEDGE, DID HE REPORT BACK TO YOU?
A. | THINK A WEEK LATERHE TOLD ME THAT HE HAD SPOKEN TO

PROFESSOR BLOUGH AND THAT PROFESSOR BLOUGH WAS HAVING SOME
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PROBLEM WITH HEARING.
Q. DIDHETELL YOU ABOUT ANY OTHER PROBLEMS SHE WAS
HAVING AT THAT POINT?

A. NO.
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Q. DID HE SAY WHETHER HER HEARING PROBLEM, FROM HIS POINT
OF VIEW, WAS A SERIOUS PROBLEM OR NOT?

A. IT DIDN'T SOUND LIKEIT.

Q. SO YOUR IMPRESSION WAS THAT DEAN PRATT WASNOT
CONCERNED ABOUT HER HEARING PROBLEM IN TERMS OF HER CARRYING ON
HER TEACHING RESPONSIBILITIES?

A. WELL, | THINK HE MENTIONED SOMETHING ABOUT THE FACT
THAT SHE HAD INDICATED THAT SHE WOULD SEE IF SHE NEEDED HEARING
AIDS, AND THAT WASREALLY THE EXTENT OF IT. IT DIDN'T SEEM LIKE
HE WAS ALARMED.

Q. AND DID YOU DO ANYTHING TO FOLLOW UP ON THAT
DISCUSSION TO DETERMINE WHETHER, IN FACT, PROFESSOR BLOUGH WAS
GETTING HEARING AIDS OR DOING ANYTHING ELSE TO --

A. NO.

Q. -- RESOLVE HER HEARING ISSUE?

A. NO, | DIDN'T.

Q. DID ANYONEIN -- DURING THE TIME THAT YOU WERE
PROVOST, DID ANYONE FROM MENLO COLLEGE EVER SAY TO YOU THAT THEY
FELT THE PROBLEMS THAT PROFESSOR BLOUGH WAS HAVING IN THE 2005,

2006 TIMEFRAME WERE A RESULT OF EMOTIONAL ISSUES?
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NO.

NO ONE EVER SAID THAT TO YOU?

> O >

NO ONE EVER TOLD ME THAT DIRECTLY.
Q. DID YOU EVER LEARN THAT INFORMATION INDIRECTLY DURING
THAT TIME PERIOD?

A. NO.
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Q. AND GOING BACK --1 THINK YOU MAY HAVE TESTIFIED TO

THIS, BUT | WANT TO MAKE SURE I'M CLEAR.
WHEN WAS THE FIRST TIME YOU LEARNED THAT THE COLLEGE

HAD SENT PROFESSOR BLOUGH TO SEE A PSYCHIATRIST FOR AN
EXAMINATION?

A. | BELIEVEIT WASSOMETIME IN JULY -- THE END OF JUNE,
EARLY JULY WHEN | SAW THE LETTER THAT WAS SENT TO HER FROM
PRESIDENT LOPEZ. YOU KNOW, | HAD NOT BEEN ON CAMPUS FROM RIGHT
AFTER GRADUATION IN MAY UNTIL PROBABLY THE END OF JUNE.

Q. DID YOU HAVE ANY DISCUSSIONSWITH ANYONE ABOUT THE
FACT THAT PROFESSOR BLOUGH WAS GOING TO BE SENT TO SEE A
PSYCHIATRIST PRIOR TO RECEIVING PRESIDENT LOPEZ'S LETTER?

A. NO.

Q. AND SUBSEQUENTLY TO THAT, RECEIVING THAT LETTER AND
YOUR UNDERSTANDING THAT SHE WAS GOING TO BE SENT TO SEE A
PSYCHIATRIST, DID YOU EVER RECEIVE ANY INFORMATION FROM
PROFESSOR BLOUGH STATING THAT SHE COULD -- IN FACT, WASABLE TO

WORK?
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PRIOR TOHISLETTER?

SURE. LET'SSTART WITH PRIOR TOHISLETTER.

NO.

o » O P

OKAY.
HOW ABOUT SUBSEQUENT TOHISLETTER, DID
PROFESSOR BLOUGH EVER PROVIDE YOU WITH ANY INFORMATION?
A. | THINK THAT AT SOME POINT -- AGAIN, | CAN'T REMEMBER

WHEN | READ IT, BUT AT SOME POINT THERE WERE COPIES OF LETTERS
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FROM, | THINK, A NURSE AND ONE OF HER -- OR TWO OF HER DOCTORS
THAT | DID SEE. | THINK IT WASSENT TO ME AND SEVERAL OTHER
PEOPLE.
Q. AND WHAT WAS YOUR UNDERSTANDING OF WHAT THESE DOCTORS
AND HEALTHCARE PROVIDERS WERE SAYING?
MR. VARTAIN: OBJECTION. CALLSFOR HEARSAY.
THE COURT: SUSTAINED.
MR. PETERS: Q. | BELIEVE YOU SAID ONE OF THEM -- WAS
ONE OF THE DOCUMENTS YOU RECEIVED FROM A NURSE WITH AN
ONCOLOGIST'S OFFICE?
A. | REMEMBER THAT, YES. YES
Q. AND DID YOU DO ANYTHING AFTER RECEIVING A COPY OF THAT
LETTER FROM THAT NURSE IN RESPONSE TO THE LETTER?
A. NO, | DON'T REMEMBER DOING ANYTHING.
Q. DID YOU DO ANYTHING YOURSELF, AS THE PROVOST OF

MENLO COLLEGE, TO DETERMINE IF PROFESSOR BLOUGH AT THAT POINT IN
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TIME WAS CAPABLE OF TEACHING?

A. WELL, THE CIRCUMSTANCES WERE THAT THERE WAS AN
INDEPENDENT MEDICAL EVALUATION IN EFFECT. AND THE COMMUNICATION
WE HAD RECEIVED FROM THE COLLEGE ADMINISTRATION WAS THAT ALL
COMMUNICATION SHOULD BE HANDLED THROUGH THE PERSONNEL OR HUMAN
RESOURCES DEPARTMENT, IN ORDER TO MAINTAIN CONFIDENTIALITY, IN
ORDER TO MAKE SURE THAT WE WERE IN COMPLIANCE WITH ALL OF THE
LAWSASSOCIATED WITH THESE KINDS OF |SSUES.

Q. OKAY. THANK YOU. | APPRECIATE THAT.

BUT MY QUESTION IS, DID YOU, ASTHE PROVOST, AT THAT
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POINT DO ANYTHING YOURSELF TO INDEPENDENTLY DETERMINE OR
INVESTIGATE WHETHER PROFESSOR BLOUGH WAS, IN FACT, ABLETO
TEACH?

MR. VARTAIN: OBJECTION --

THE WITNESS: NO.

MR. VARTAIN: | HAD AN OBJECTION.

THE COURT: YOU'D LIKE TO POSE IT AND STRIKE THE
ANSWER?

MR. VARTAIN: OBJECTION. ARGUMENTATIVE; LACKS
FOUNDATION.

THE COURT: OVERRULED.

MR. PETERS: Q. DID YOU EVER SPEAK WITH ANYONE FROM
THE MENLO COLLEGE HUMAN RESOURCES DEPARTMENT REGARDING THE

LETTER YOU RECEIVED THROUGH PROFESSOR BLOUGH FROM THE ONCOLOGIST
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OFFICE?

A. | DON'T RECALL DOING SO.

Q. DID YOU EVER SPEAK WITH PRESIDENT LOPEZ ABOUT THAT
LETTER?

A. | DON'T RECALL THAT. BECAUSE, AGAIN, I'M NOT SURE
EXACTLY WHEN | READ THESE.

Q. OKAY.

AND MY QUESTION ISA GENERAL ONE. | JUST WANT TO MAKE
SURE, DO YOU EVER RECALL SPEAKING WITH PRESIDENT LOPEZ ABOUT
THAT LETTER?

A. | HAVE NO RECOLLECTION OF DOING THAT.

Q. DO YOU RECALL EVER SPEAKING WITH DEAN PRATT ABOUT THAT
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LETTER?

A. NO.

Q. DID YOU EVER SPEAK WITH PROFESSOR BLOUGH ABOUT THE
CONTENTSOF THAT LETTER?

A. NO.

Q. DID YOU EVER DISCUSS THE CONTENTS OF THE LETTER FROM
THE ONCOLOGIST WITH ANYONE AT THE UNIVERSITY -- OR AT THE
COLLEGE?

A. WELL, | THINK | WAS APPROACHED BY A FACULTY MEMBER WHO
WASN'T NECESSARILY INTERESTED IN TALKING ABOUT THAT LETTER, BUT
WASINTERESTED IN TALKING ABOUT THE CIRCUMSTANCES AROUND THIS

ISSUE.

blough2. TXT[2/2/2015 8:31:41 AM]



13

14

15

16

17

18

19

20

21

22

23

24

25

26

10

Q. AND WHO WASTHAT FACULTY MEMBER?
A. PROFESSOR MEDLEN.
Q. BUT PROFESSOR MEDLEN DIDN'T SPEAK TO YOU ABOUT -- OR
STRIKE THAT.
DID PROFESSOR MEDLEN INDICATE TO YOU THAT HE WAS AWARE
OF THE LETTER FROM THE ONCOLOGIST'S OFFICE?
A. NO.
Q. DOYOU KNOW WHO AT MENLO COLLEGE ULTIMATELY MADE THE
DECISION TO SEND PROFESSOR BLOUGH FOR A PSYCHIATRIC EVALUATION?
A. | COULDNT SAY FACTUALLY. | MEAN, | COULD SPECULATE.
Q. OKAY. WE JUST WANT TO KNOW WHAT YOU KNOW.
A. YEAH.
Q. HAVEYOU EVER BEEN TOLD BY ANYONE WHO AT THE COLLEGE
MADE THE DECISION THAT PROFESSOR BLOUGH WOULD HAVETO GO TO A
249
PSYCHIATRIC EVALUATION?
A. NO.
MR. PETERS: COULD | HAVE EXHIBIT 17.
MAY | APPROACH, YOUR HONOR?
THE COURT: YES.
MR. PETERS: Q. AND | WANT TO DIRECT YOUR ATTENTION
TO ONE SENTENCE --
A. YES
Q. --INTHE LAST PARAGRAPH, AND IT'STHE --
MR. VARTAIN: MAY | INTERPOSE AN OBJECTION, YOUR
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HONOR? | THINK THISISGOING TO BE HEARSAY.

THE COURT: WHY DON'T YOU SHOW COUNSEL THE SENTENCE SO

THAT WE CAN BECLEARON IT.

Q.

MR. PETERS: SURE.

(COMPLIES))

MR. VARTAIN: OKAY. WITHDRAW THE OBJECTION.
THE COURT: THANK YOU.

MR. PETERS: THANK YOU.

I'LL JUST READ THE SENTENCE TO YOU. SHE STATES, "I DO

NOT UNDERSTAND ANYTHING. COULD YOU PLEASE EXPLAIN MORE FULLY."

A. YES

Q. DO YOU REMEMBER RECEIVING THIS E-MAIL FROM

PROFESSOR BLOUGH?

A. YES.

Q. OKAY.

FOLLOWING RECEIPT OF THIS E-MAIL FROM
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PROFESSOR BLOUGH, DID YOU CALL HER?

A.
Q.
A.

Q.

NO.

DID YOU E-MAIL HER?

NO.

DID YOU EVER TALK TOHER TO EXPLAIN TO HER WHAT WAS

GOING ON?

A.

Q.

| DID NOT. AND MAY | EXPLAIN?

SURE.
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A. ONEIS, | DIDN'T KNOW THE DETAILSMYSELF. BECAUSE
REMEMBER, THISALL TRANSPIRED BETWEEN MAY AND | WASNOT EVEN ON
CAMPUS. SECOND OF ALL, THERE WAS AN INDEPENDENT MEDICAL
EVALUATION. | DID NOT FEEL IT WASMY RESPONSIBILITY OR
APPROPRIATE FOR ME TO INTERJECT MY SELF INTO SOMETHING THAT HAD
BEEN ESTABLISHED TO DETERMINE FACTUALLY WHAT HER CONDITION WAS
AND HOW FIT SHE WASTO TEACH.
THAT PROCESS, IT SEEMED TO ME, MADE SENSE PROCEEDING
ASIT WASWITHOUT INTERFERENCE. MY ASSUMPTION WAS THE REASON
WHY YOU WOULD SET UP SOMETHING LIKE THAT ISBECAUSE YOU DON'T
WANT OUTSIDE INVOLVEMENT, YOU DON'T WANT FACULTY AND STAFFTO
GET PERSONALLY INVOLVED IN SOMETHING THAT REQUIRES PROFESSIONAL
KNOWLEDGE TO MAKE A RECOMMENDATION.
Q. SURE. THANK YOU FOR THAT EXPLANATION.
AND | JUST WANT TO MAKE SURE, YOU KNOW, THE JURY
UNDERSTANDSAND | APPRECIATE THE REASONING FOR IT. BUT YOU
DIDN'T DO ANYTHING IN RESPONSE TO THIS E-MAIL TO HELP HER

UNDERSTAND WHAT WAS GOING ON --
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MR. VARTAIN: OBJECTION.

MR. PETERS:. Q. -- FOR WHATEVER REASON?
MR. VARTAIN: OBJECTION. ARGUMENTATIVE.
THE COURT: OVERRULED.

THE WITNESS: NO.

MR. PETERS: Q. AND THAT WOULD INCLUDE, JUST SO WE'RE
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CLEAR, YOU DIDN'T SPEAK WITH PRESIDENT LOPEZ, CORRECT?
A. NO. NOT THAT | HAVE ANY RECOLLECTION OF DOING.
Q. AND YOU DIDN'T SPEAK TO DEAN PRATT?
A. NO.
Q. AND YOU DIDN'T SPEAK WITH STEPHANIE SAPRAI?
A. | HAVE NO RECOLLECTION OF DOING THAT.
MR. PETERS: EXHIBIT 19, PLEASE.
MAY | APPROACH, YOUR HONOR?
THE COURT: YES.
MR. PETERS: Q. SHOWING YOU WHAT HAS BEEN MARKED
EXHIBIT 19.
A. YES.
Q. THISISAN E-MAIL FROM MS. BLOUGH, AND YOU'RE INCLUDED
ON THE"TQ" LINE. DO YOU REMEMBER RECEIVING THIS E-MAIL?
A. YES
MR. PETERS: EXCUSE ME FOR JUST A SECOND.
Q. AND, PROFESSOR, DIRECTING YOUR ATTENTION TO THE FIRST
LINE OF THE E-MAIL, I'M JUST GOING TO READ UPTO THE COMMA. IT
SAYS, "I AM SURPRISED AND DISAPPOINTED NOT TO GET A RESPONSE TO

THE ATTACHED E-MAIL OF JULY 22ND."
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YOU UNDERSTOOD AT THE TIME THAT YOU RECEIVED THIS
E-MAIL THAT THE ATTACHED E-MAIL OF JULY 22ND, SHE WAS REFERRING
TO THE PRIOR E-MAIL WE WERE JUST LOOKING AT, WHICH WAS

EXHIBIT 17, CORRECT?
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5 A. YES

6 Q. AND, ONCE AGAIN, | NEED TO ASK YOU, WHAT, IF ANYTHING,
7 DID YOU DO IN RESPONSE TO THIS E-MAIL FROM MS. BLOUGH?

8 A. | DIDN'T RESPOND.

9 Q. AND, ONCE AGAIN, YOU DIDN'T SPEAK WITH PRESIDENT

10 LOPEZ, CORRECT?

11 A. (NOAUDIBLE RESPONSE.)

12 Q. I'M SORRY. YOU HAVE TO RESPOND VERBALLY.

13 A. NO.

14 Q. I'M SORRY. WE ENDED UPWITH A DOUBLE NEGATIVE.
15 YOU DIDN'T SPEAK WITH PRESIDENT LOPEZ?

16 A. THAT'S CORRECT.

17 Q. AND YOU DIDN'T SPEAK WITH DEAN PRATT?

18 A. THAT'S CORRECT.

19 Q. AND YOU DIDN'T SPEAK WITH STEPHANIE SAPRAI?

20 A. THAT'S CORRECT.

21 Q. AND YOU DIDN'T COMMUNICATE IN ANY WAY WITH
22 PROFESSOR BLOUGH, CORRECT?

23 A. | THINK THAT'SCORRECT. YES.

24 MR. PETERS: IF| COULD HAVE EXHIBIT 21.
25 (PLAINTIFFSEXHIBIT NO. 21 WAS MARKED FOR
26 IDENTIFICATION.)
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1 MR. PETERS: MAY | APPROACH, YOUR HONOR?
2 THE COURT: YES.
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3 MR. PETERS: Q. THISISANOTHER E-MAIL FROM

4  PROFESSOR BLOUGH. AND, ONCE AGAIN, YOU'REON THE "TO" LINE?
5 A. YES

6 Q. DO YOU RECALL RECEIVING THISDOCUMENT?

7 A. YES

8 THE COURT: | DON'T KNOW WHAT DOCUMENT THAT IS.

9 WHAT'STHEDATEOFIT?

10 THEWITNESS: THISISAUGUST 7, 2006.

11 THE COURT: WASTHAT 210R --

12 MR. PETERS: 21.

13 THE COURT: | MISHEARD. THANK YOU.

14 MR. PETERS: Q. AND YOU SEE IN THISE-MAIL, JUST TO

15 SUMMARIZE VERY BRIEFLY, SHE SAYS, ONCE AGAIN, SHE HASN'T

16 RECEIVED ANY RESPONSES TO HER PRIOR E-MAILS. AND THISONE IS
17 DATED AUGUST 7TH, CORRECT?

18 A. YES.

19 Q. AND YOU DIDN'T DO ANYTHING IN RESPONSE TO THIS E-MAIL
20 EITHER, CORRECT?

21 A. NO.

22 Q. YOU DIDN'T SPEAK TO ANY OF THOSE ADMINISTRATIVE PEOPLE
23  WEWENT THROUGH BEFORE?

24 A. | HAVE NO RECOLLECTION OF DOING THAT.

25 Q. OKAY.

26 NOW, IN 2007 SOMETHING HAPPENED AND YOU WERE NOT
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1 PROVOST ANYMORE. CAN YOU JUST TELL USBRIEFLY.

2 A. A NEW PRESIDENT WASBROUGHT IN AND THE NEW PRESIDENT,
3 ASTYPICALLY HAPPENS, SELECTED A NEW PROVOST.

4 Q. AND WHO WASTHAT?

5 A. JM KELLY.

6 Q. AND ISMR. KELLY STILL THE PROVOST?
7 A. YES
8 Q. AND SO WHAT DID YOU DO ONCE THE NEW PROVOST CAME IN?

9 A. WELL, THERE WAS A TRANSITION PERIOD, AND THEN | WENT

10 BACK TOFULL-TIME TEACHING.

11 Q. AND WASTHAT IN THE SPRING OF 2007?

12 A. | THINK THERE WASA TRANSITION IN 2007, AND THEN |

13  THINK I WASDEFINITELY FULL TIME IN THE FALL.

14 Q. SOIN THE FALL OF 2007, YOU WERE BACK TO FULL-TIME

15 TEACHING, RIGHT?

16 A. YES. DEFINITELY.

17 Q. HOW MANY CLASSESDID YOU TEACH IN THE FALL?

18 A. WELL, THE FULL-TIME LOAD ISNORMALLY FOUR CLASSES A

19 SEMESTER.

20 Q. AND DO YOU RECALL WHICH CLASSES YOU WERE TEACHING IN
21  FALL 2007?

22 A. I THINK SO. | THINK | WAS TEACHING TWO SECTIONS OF

23 THELEGAL ENVIRONMENT OF BUSINESS. | WAS TEACHING ONE SECTION
24  OF THE SENIOR CAPSTONE CLASS. AND | THINK | WAS TEACHING ONE
25 SECTION OF MANAGEMENT FOR A SMALL PLANET.

26 Q. AND YOU KNEW FROM PAST EXPERIENCE THAT
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PROFESSOR BLOUGH HAD TAUGHT SOME OF THOSE CLASSES?
A. SURE.
Q. DOYOU RECALL WHICH ONES?
A. | KNOW DEFINITELY SHE TAUGHT LEGAL ENVIRONMENT OF
BUSINESS, AND | BELIEVE IN -- 1 THINK I'M CORRECT, DURING 2003,
2004 | HELPED PREPARE HER TO TEACH A COURSE CALLED "LEGAL AND
SOCIAL ISSUES IN RESPONSE MANAGEMENT."
Q. AND DO YOU RECALL APPROXIMATELY WHEN YOU WERE ASSIGNED
THOSE FOUR COURSES FOR THE FALL OF 2007?
A. | THINK IT WASSOMETIME IN APRIL.
Q. OF 2007?
A. YES.
MR. PETERS: THANK YOU.
THAT'SALL | HAVE, YOUR HONOR.
THE COURT: CROSS-EXAMINATION FOR THIS WITNESS?
MR. VARTAIN: YES, YOUR HONOR. THANK YOU. JUST A FEW

QUESTIONS.

CROSS-EXAMINATION
BY MR. VARTAIN:

Q. ISIT CORRECT THAT THE REASON YOU DIDN'T ANSWER THOSE
E-MAILSWASYOU THOUGHT IT WASN'T YOUR BUSINESS TO GET INVOLVED
IN THE MEDICAL MATTER?

A. YES. | THOUGHT THAT THE PROCESS WAS DESIGNED TO KEEP

FACULTY AND STAFF OUT OF MEDDLING IN THIS PROCESS THAT WAS VERY
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SPECIALIZED, REQUIRED MEDICAL KNOWLEDGE, AND | THINK THEY WANTED
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TO DISCOURAGE A LOT OF RUMORS AND A LOT OF PEOPLE MEDDLING IN
THINGS THEY DIDN'T FULLY UNDERSTAND.

Q. YOU WEREN'T A PERSONAL FRIEND OF PROFESSOR BLOUGH,
UNLIKE DEAN PRATT, CORRECT?

A. WELL, | WASA COLLEAGUE.

Q. OKAY.

BUT YOU DIDN'T FEEL IT A PERSONAL ISSUE THAT YOU HAD
TO ANSWER HER E-MAIL; ISTHAT CORRECT?

A. NOTATALL. INFACT, | FELT I'D BE DOING A DISSERVICE
BECAUSE | WOULD BE INTERFERING WITH THE PROCESS THAT WAS
DESIGNED BASICALLY TO HELP HER.

MR. VARTAIN: NO FURTHER QUESTIONS.

THE COURT: REDIRECT FOR THIS WITNESS?

MR. PETERS: NOTHING FURTHER, YOUR HONOR.

THE COURT: THANK YOU.

AND MAY PROFESSOR SCHULTZ BE EXCUSED?

MR. LEBOWITZ: YES, YOUR HONOR.

THE COURT: THANK YOU FOR YOUR TESTIMONY. MAY | HAVE
THOSE EXHIBITSBACK. THANK YOU AND YOU ARE FREE TO GO.

MR. LEBOWITZ: YOUR HONOR, MAY WE HAVE ONE MINUTE
BEFORE WE CALL THE NEXT WITNESS TO CONFER ABOUT A DOCUMENT?

THE COURT: ABSOLUTELY.

MR. LEBOWITZ: MAY WE APPROACH, YOUR HONOR?

blough2. TXT[2/2/2015 8:31:41 AM]



24

25

26

10

11

12

13

14

15

16

17

18

19

20

21

THE COURT: SURE.
(WHEREUPON, THERE WAS A DISCUSSION AT THE BENCH.)

MR. LEBOWITZ: WE CALL, PURSUANT TO EVIDENCE CODE 776,
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CARLOS LOPEZ.

THE COURT: DR. LOPEZ, IF YOU'D COME FORWARD TO THE
WITNESS STAND, PLEASE, AND STAND TO BE SWORN.

THE CLERK: PLEASE RAISE YOUR RIGHT HAND.

(WHEREUPON, THE WITNESS WAS SWORN.)

THEWITNESS: | DO.

THE CLERK: PLEASE BE SEATED.

WOULD YOU PLEASE STATE YOUR FIRST NAME AND LAST NAME
AND SPELL THEM BOTH FOR THE RECORD.

THEWITNESS: MY FIRST NAME ISCARLOS LOPEZ -- MY
FIRST NAME ISCARLOS. MY LAST NAME IS LOPEZ.

THE CLERK: WOULD YOU PLEASE SPELL THEM BOTH FOR THE
RECORD.

THEWITNESS: C-A-R-L-O-S; AND LOPEZ IS L-O-P-E-Z.

THE CLERK: THANK YOU.

CARLOSLOPEZ,

DULY SWORN, TESTIFIED ASFOLLOWS:

DIRECT EXAMINATION PURSUANT TO EVIDENCE CODE 776

BY MR. LEBOWITZ:
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22 Q. GOOD AFTERNOON.

23 YOU HOLD THE TITLE OF PRESIDENT EMERITUS --
24 A. RIGHT.

25 Q. -- OF MENLO COLLEGE, CORRECT?

26 A. RIGHT.
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1 Q. WHAT DOESTHAT TITLE MEAN?

2 A. THETITLE MEANSTHAT | WAS PRESIDENT OF THE COLLEGE,

3 AND THAT | WAS RETIRED UNDER GOOD STANDING.

4 Q. AND PRESIDENT EMERITUS MEANS PRESIDENT FOR LIFE,

5 CORRECT?

6 A. NOT NECESSARILY. IT'SAN HONORARY TITLE.

7 Q. IT'SAWAY THAT THE COLLEGE OFFERS SOME RESPECT TO

8 FORMER PRESIDENTS, CORRECT?

9 A. YES. YES.

10 Q. AND YOU WERE PRESIDENT OF MENLO COLLEGE FROM THE FALL
11  OF 2004 THROUGH THE END OF DECEMBER OF 2006, CORRECT?

12 A. THAT ISCORRECT.

13 Q. AND HOW LONG IN TOTAL HAVE YOU BEEN WITH MENLO

14 COLLEGE?

15 A. | HAVE BEEN WITH MENLO COLLEGE SINCE THE FALL OF 1961,
16 THAT MAKESIT 47 YEARS.

17 Q. AND SO YOU HAVE BEEN EMPLOYED AT THE COLLEGE FOR

18 THE-- YOU WERE EMPLOYED FOR THE ENTIRE EXTENT OF PROFESSOR

19 BLOUGH'SEMPLOYMENT WITH THE COLLEGE, CORRECT?
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20 A. YES

21 Q. WHEN YOU WORKED AS A PROFESSOR, WHICH ISPRIOR TO YOUR
22 BEING ELEVATED TO PRESIDENT IN 2004, DID YOU EVER WORK IN THE
23 SAME SCHOOL AS PROFESSOR BLOUGH?

24 A. NO. SHEWORKED IN THE SCHOOL OF BUSINESS

25 ADMINISTRATION; | WASIN THE LIBERAL ARTSDIVISION.

26 Q. YOU WERE IN LIBERAL ARTS; PROFESSOR BLOUGH WASIN
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1 BUSINESSADMINISTRATION. SO DID YOU EVER SIT ON ANY COMMITTEES
2 TOGETHER?

3 A. | DON'T RECALL. AT THAT TIME WE HAD SEPARATE

4 COMMITTEES FOR THE TWO DIVISIONS.

5 Q. | WANT TOTALK FORA MOMENT ABOUT YOUR TENURE. I'M

6 GOING TO FOCUSTODAY ON YOUR TENURE AS PRESIDENT, SO THE 2004 TO
7 2006 TIME PERIOD.

8 DURING THAT TIME, THE PROCESS FOR FACULTY MEMBERSTO

9 REQUEST CONTRACT RENEWAL ENDED WITH YOU, CORRECT?

10 A. | DON'T UNDERSTAND THE QUESTION.

11 Q. YOU WERE THE FINAL DECISION MAKER?

12 A. YES ABSOLUTELY. | WAS THE CHIEF EXECUTIVE OFFICER.

13 Q. AND THAT WAS A FUNCTION THAT THE BOARD OF TRUSTEESHAD
14 ENTRUSTED TO YOU?

15 A. THAT'S CORRECT.

16 Q. AND THE NORMAL PROCESS THAT YOU ENGAGED IN WASTO --

17  WHENEVER A FACULTY MEMBER WAS SEEKING A CONTRACT RENEWAL, YOUR
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FIRST ACTION IN REGARD TO THAT REQUEST WOULD BE TO REVIEW THE
ACADEMIC DEAN'SRECOMMENDATION, CORRECT?

A. THAT'S CORRECT.

Q. SOPRIORTO THAT POINT, YOU WERE NOT INVOLVED IN THE
PROCESS AT ALL, CORRECT?

A. NOT ATALL.

Q. AND ONCE YOU RECEIVED THAT RECOMMENDATION FROM THE
ACADEMIC DEAN, WHETHER IT WAS APPROVED TO RENEW THE CONTRACT OR

A RECOMMENDATION TO NOT APPROVE THE REQUEST, WHAT DID YOU DO
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NEXT, TYPICALLY, IN YOUR PROCESS?

A. TYPICALLY, | WOULD ASK THE PROFESSOR OR THE INSTRUCTOR
INVOLVED TO COME AND VISIT WITH ME. IN SOME CASESWE DIDN'T,
BUT, IN GENERAL, THE PROCEDURE WOULD BE FOR ME TO INTERVIEW THE
CANDIDATE -- NOT THE CANDIDATE AT THISTIME, THE PROSPECTIVE
APPOINTEE -- PERSONALLY.

Q. ANDISN'T IT TRUE THAT YOU NEVER REVIEWED THE DOSSIERS
OF THOSE FACULTY MEMBERS?

A. NO, | DID NOT. | TRUSTED THAT THAT WAS THE JOB OF THE
DEAN. MY ONLY ACTION WOULD BE ON THE FINAL RECOMMENDATION, AND
FROM OTHER SOURCES THAT | PUT; YEAH.

Q. SO, BASICALLY, ONCE THE DEAN MADE HISRECOMMENDATION
TO YOU, THE DOSSIER WAS OUT OF THE PICTURE, CORRECT?

A. THAT'SRIGHT.

Q. OKAY.
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AND YOU BASED YOUR DECISION ON WHATEVER OTHER DECISION
MAKING, OTHER INFORMATION GATHERING YOU COULD DO, CORRECT?
A. THAT'SRIGHT.
Q. AND THAT GENERALLY, THOUGH NOT ALWAYS, INCLUDED AN
IN-PERSON INTERVIEW WITH THE FACULTY MEMBER?
A. | WOULD SAY IN ALMOST EVERY CASE. | THINK THERE WAS
ONE THAT WE DID NOT.
Q. I WANT TO CHANGE TOPICSA LITTLE BIT HERE.
WHEN YOU WERE THE PRESIDENT, YOU HAD WHAT | BELIEVE
YOU CALL AN OPEN-DOOR POLICY IN REGARDS TO STUDENTS?

A. THAT'SRIGHT. | DID HAVE AN OPEN-DOOR POLICY.
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Q. AND SPECIFICALLY WITH REGARD TO STUDENTS, CORRECT?

A. EVERYBODY WITHIN THE MENLO COLLEGE COMMUNITY, EVEN THE
NEIGHBORS DROPPED IN.

Q. AND ASOF, SAY, THE 2005 TIME PERIOD, THE END OF THE
2005 FALL SEMESTER, YOU HAD A PRACTICE WHERE YOU WOULD INVITE
THE GRADUATING SENIORSIN TOHAVE A -- JUST A DISCUSSION WITH
YOU, CORRECT?

A. | WOULD MEET WITH THEM IN ONE OF THE CLASSROOMS ALL
ALONE; ONLY ONE TIME WAS THE PROVOST WITH ME.

Q. AND YOU DO THAT TO GET THE PERSPECTIVE FROM THOSE
STUDENTSASTO WHAT THEIR EXPERIENCE WAS, NOW THAT THEY HAVE
GONE THROUGH THE WHOLE PROCESS OF THE SCHOOL?

A. YES. MAINLY, THEY WOULD TELL ME ABOUT AREASTHAT THEY
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14 THOUGHT NEEDED IMPROVEMENT. THE NUMBER ONE COMPLAINT WAS THE
15 FOOD, AND THE ENTERTAINMENT ON CAMPUS WAS BROUGHT UP TO PAR.
16 Q. SO STUDENTS CAN HAVE SOME PRETTY SILLY COMPLAINTS

17 SOMETIMES?

18 A. ABSOLUTELY.

19 Q. AND AT THE END OF 2005, DO YOU RECALL HAVING SUCH A

20 MEETING WITH SOME OF THE STUDENTS, SOME OF THE GRADUATING

21  SENIORS?

22 A. YES. AT THEEND OF -- 1 HAD IT EVERY SEMESTER.

23 SOMETIMESIT WOULD BE TEN STUDENTS GRADUATING MIDYEAR, OTHER
24  TIMESA LARGER GROUP.

25 Q. BECAUSE IN DECEMBER THERE'SNOT ASMANY STUDENTS

26 GRADUATING ASDOIN MAY, GENERALLY?
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1 A. 15T0O 20.

2 Q. AND DO YOU SPECIFICALLY RECALL HAVING SUCH A MEETING
3 IN DECEMBER OF 20057

4 A. YES

5 Q. AND WHAT WERE THE STUDENTS -- WHAT KIND OF FEEDBACK

6 DIDYOU GET FROM THE STUDENTSIN THAT MEETING?

7 A. WELL, IT'STOTALLY IRRELEVANT, BUT THEY WANTED A

8 LOUNGE.

9 Q. A STUDENT LOUNGE?

10 A. A STUDENT LOUNGE SO THAT THE DAY STUDENTS COULD HAVE

11 LUNCH. THE OTHER REQUEST WAS THAT WE TRY TO CREATE MORE

blough2. TXT[2/2/2015 8:31:41 AM]



12 PARKING, WHICH WAS IMPOSSIBLE. AND THERE WAS ANOTHER ONE, THAT
13 WEPROVIDE THE DAY STUDENTSBETTER FACILITIESTO EAT ON CAMPUS.
14 Q. DID ANY OF THE STUDENTS EXPRESS ANY CONCERNS ABOUT ANY

15 OF THE PROFESSORS?

16 A. YES

17 Q. HOW MANY PROFESSORS WERE BROUGHT UP OR NAMED BY THE

18 STUDENTSIN THAT MEETING?

19 A. | WOULD SAY FIVEOR SIX.

20 Q. WHAT KIND OF THINGS WERE THE STUDENTS SAYING ABOUT

21 THESE PROFESSORS?

22 A. WELL, THEUSUAL COMPLAINT ISTHAT THE PROFESSOR WAS

23 TOOHARD, NUMBER ONE. THE SECOND COMPLAINT WASTHAT THE

24  PROFESSOR DID NOT SHOW UP FOR CLASS OR THAT LEFT THE CLASS AND
25 DID NOT DOWHAT THEY THOUGHT WAS A GOOD AND ADEQUATE TEACHING

26  JOB.
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1 Q. HOW MANY PROFESSORS FIT THAT CATEGORY IN DECEMBER OF
2 2005, AT LEAST FROM THE STUDENTS COMPLAINTSTO YOU?

3 A. | WOULD SAY TWO.

4 Q. AND WAS ONE OF THOSE PROFESSORS PROFESSOR BLOUGH?
5 A. YES

6 Q. OKAY. AND WHO WAS THE OTHER PROFESSOR?

7 MR. VARTAIN: | AM GOING TO OBJECT. | DON'T KNOW THAT

8 THAT'SRELEVANT WHO THE OTHER PROFESSOR WAS.

9 THEWITNESS: | CAN TELL YOU --
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MR. LEBOWITZ: HOLD ON.
THE COURT: OVERRULED.
THEWITNESS: | CAN TELL YOU | DON'T REMEMBER EXACTLY
THE NAME, BUT THISISA GENTLEMAN THAT WE HAD HAD TROUBLE
BEFORE. THE DEAN AND THE PROVOST LATER INFORMED ME THAT HE HAD
FORGED HIS DEGREE FROM THE UNIVERSITY OF CALIFORNIA, AND THERE
WASABSOLUTELY NO QUESTION THAT WE WOULD NOT REHIRE THIS PERSON.
MR. LEBOWITZ: Q. NOW, SO THAT FACULTY MEMBER WHO WAS
BEING COMPLAINED ABOUT, OTHER THAN PROFESSOR BLOUGH IN THIS
MEETING, OR AT LEAST THE STUDENTS WERE EXPRESSING SOME CONCERNS
ABOUT THEIR ATTENDANCE IN CLASS, THAT FACULTY MEMBER WAS NOT
SENT TO A PSYCHIATRIC EXAM, WAS HE?
A. HERESIGNED. HE ADMITTED THAT HE HAD FORGED THE
DOCUMENT.
Q. WHEN WASTHAT?
A. | THINK IT WASSHORTLY AFTER THAT, PROBABLY IN JANUARY

OF THAT YEAR, IFI RECALL CORRECTLY.
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Q. REGARDLESS, BEFORE HE RESIGNED AND TOOK HIS OWN ACTION
TO RESIGN, THE COLLEGE NEVER REQUIRED HIM TO GO TO A PSYCHIATRIC
EXAM, DID IT?

A. THEREWASNO REASON FORIT.

Q. SO THE ANSWER ISNO, YOU DIDN'T ORDER IT?

A. NO.

MR. LEBOWITZ: COULD WE HAVE EXHIBIT 10, PLEASE.
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8 (PLAINTIFFS EXHIBIT NO. 10 WAS MARKED FOR

9 IDENTIFICATION.)

10 MR. LEBOWITZ: MAY | APPROACH THE WITNESS, YOUR HONOR?
11 THE COURT: YES.

12 MR. LEBOWITZ: OKAY.

13 Q. PRESIDENT LOPEZ, WE HAVE HANDED YOU WHAT WE HAVE

14 MARKED FOR IDENTIFICATION ASEXHIBIT 10. CAN YOU IDENTIFY,

15 GENERALLY, WHAT THISDOCUMENT IS?

16 A. THISISA LETTER THAT I SENT TO PROFESSOR BLOUGH

17 STATING MY CONCERNS OVER THE FACT THAT HER CLASSES WERE NOT
18 MEETING AND SEVERAL -- AND THE OTHER COMPLAINTS THAT SHE HAD
19 LEFT EARLY, THAT SHE WASNOT PUTTING MUCH OF AN EFFORT IN

20 PREPARING HER CLASSES. THISCAME FROM THE STUDENTS, AND THIS
21  WAS--| THINK THISWASA FOLLOW UP ON A MEETING THAT WE HAD.
22 Q. ISYOUR SIGNATURE ON THE SECOND PAGE OF THISLETTER?

23 A. YESITIS

24 Q. DID YOU WRITE THISLETTER?

25 A. YES. MY SECRETARY TYPED IT, OF COURSE, BUT | TOLD HER

26 IN GENERAL TERMSWHAT | WANTED TO TELL HER.

265
1 MR. LEBOWITZ: | WOULD OFFER THISINTO EVIDENCE.
2 THE COURT: ANY OBJECTION?
3 MR. VARTAIN: NO OBJECTION.
4 THE COURT: EXHIBIT 10 WILL BE ADMITTED.
5 MR. LEBOWITZ: THANK YOU, YOUR HONOR.
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(PLAINTIFFSEXHIBIT NO. 10 WASADMITTED INTO
EVIDENCE.)
MR. LEBOWITZ: Q. OKAY. WE ARE LOOKING AT
EXHIBIT 10. AND, PRESIDENT LOPEZ, IT MIGHT BE EASIER FOR YOU
JUST TO READ FROM THE COPY YOU HAVE. IT'SBETTER FOCUSED.
SO THISISTHE LETTER THAT YOU WROTE AND HAD
HAND-DELIVERED TO AND MAILED TO PROFESSOR BLOUGH, CORRECT?
A. RIGHT.
Q. AND THISISSOMETHING THAT YOU DID ASPART OF THE
PROCESS OF DETERMINING WHETHER OR NOT PROFESSOR BLOUGH SHOULD
CONTINUE AS A PROFESSOR AT THE COLLEGE, CORRECT?
A. CORRECT.
Q. NOW, LET'SLOOK AT THE LETTER.
IT SAYS, YOU START, "I AM WRITING OUT OF CONCERN FOR
OUR STUDENTSAND FOR YOU." YOU GO ON, "AS YOU KNOW, WE HAVE
BEEN AWARE THAT YOU HAVE HAD VERY CHALLENGING HEALTH ISSUES.
ONES THAT, AT DIFFERENT TIMES IN YOUR CAREER, HAVE ADVERSELY
IMPACTED YOUR ABILITY TO PERFORM YOUR TEACHING OBLIGATIONS AT
THE STANDARD THAT WE EXPECT OF YOU AND THAT YOU EXPECT OF
YOURSELF."

STOPPING THERE FOR A MOMENT, WHAT WERE YOU REFERRING
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TOASTO THE VERY CHALLENGING HEALTH ISSUES AT DIFFERENT TIMES?
A. WELL, THE CHALLENGING HEALTH ISSUES WERE THAT SHE WAS

NOT FEELING WELL, OBVIOUSLY, IF SHE HAD TO LEAVE THE CLASSROOM
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HALFWAY THROUGH. AND THAT SHE COULDN'T MEET IN THE CLASSROOM
EVERY DAY SHE WAS ASSIGNED. TO ME, THISIS, OBVIOUSLY, A HEALTH
ISSUE. | DON'T THINK OUT OF HER OWN WILLINGNESS SHE WAS JUST
STAYING HOME RATHER THAN COMING TO WORK. SHE, OBVIOUSLY, WAS
HAVING SOME HEALTH ISSUES.

Q. OKAY. AND I WANT TO FOCUS ON THE LANGUAGE WHERE YOU
TALK ABOUT DIFFERENT TIMESIN HER CAREER.

WHAT WERE YOU REFERRING TO THERE?

A. WELL, | WASNOT PRESIDENT, AND | DON'T KNOW ANY OF THE
DETAILSBECAUSE IT WASBEFORE MY TIME, BUT SHE HAD BEEN GIVEN
LEAVE OF ABSENCES BEFORE DUE TO MEDICAL CONDITIONS.

Q. HOW DID YOU LEARN THAT INFORMATION?

A. WELL, OBVIOUSLY, WE ARE A VERY SMALL COMMUNITY. WE
WERE ONLY 22 PROFESSORS AT THE TIME. WE KNEW EACH OTHER. WE
WERE LIKE A BAND OF BROTHERS. AND | DID TALK TO DR. BLOUGH
SEVERAL TIMESINFORMALLY IN THE CAFETERIA OR GOING IN OR OUT OF
THE OFFICE.

Q. AND WHEN YOU SAY YOU SPOKE WITH PROFESSOR BLOUGH
INFORMALLY, THE CAFETERIA OR GOING IN AND OUT OF THE OFFICE,
YOU'RE TALKING ABOUT OVER A SPAN OF YEARS, CORRECT?

A. RIGHT.

Q. THISISSOMETHING THAT YOU AND PROFESSOR BLOUGH

REGULARLY WOULD HAVE CONVERSATIONS IN PASSING, AS COLLEAGUES,
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CORRECT?
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2 A. WEHAVE. | IMAGINE EVERY COLLEAGUE TALKS TO EACH

3 OTHER-

4 Q. SURE.

5 A. --IN A CIVIL MANNER.

6 Q. YOU WOULD HOPE.

7 AND OVER THIS PERIOD OF Y EARS, PROFESSOR BLOUGH WOULD

8 SHARE WITH YOU ON OCCASION THE FACT THAT SHE WASHAVING HEALTH
9 ISSUES, CORRECT?

10 A. NOT MUCH THAT SHE WASHAVING HEALTH ISSUES. SHE

11 SEEMED TO TELL ME SHE WAS DEPRESSED.

12 Q. AND DID SHE TELL YOU WHAT IT WASTHAT WAS CAUSING HER

13 DEPRESSION?

14 A. WELL, | WOULD SAY IN THE LAST YEAR SHE TOLD ME SHE WAS

15 HAVING MARITAL PROBLEMS, AND SHE WAS VERY UPSET ABOUT THIS. AND
16 | JUST HAD TO BE A GOOD LISTENER. I'M NOT A MARITAL COUNSELOR,

17 BUT SHE WASVERY CANDID WITH ME.

18 Q. SO YOU'RE TALKING ABOUT THISLAST YEAR 2005, 2006

19 ACADEMIC YEAR. HOW ABOUT BEFORE THAT, WHEN YOU AND PROFESSOR
20 BLOUGH HAD CONVERSATIONS WHERE SHE EXPRESSED TO YOU THAT SHE WAS
21  EXPERIENCING SOME DEPRESSION? DID SHE TELL YOU WHAT THE SOURCE
22  OF THAT WAS?

23 A. NO. | DON'T THINK SHE SPECIFICALLY TOLD ME THAT SHE

24  WASEXPERIENCING DEPRESSION. IT WASMOSTLY SMALL TALK. WE MEET
25 HERIN THE CAFETERIA. WE MEET, MAYBE, AT THE COPY MACHINE,

26 THOSE SORT OF THINGS, "HOW ARE YOU?' "FINE." "WELL, I'M A
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LITTLE DEPRESSED," SORT OF THING, BUT NOTHING ELSE.

Q. SO ASPART OF THOSE CONVERSATIONS, YOU DIDN'T GET ANY
DEPTH ABOUT THE SOURCE OR THE CAUSE OF ANY OF HER FEELINGS AT
THAT TIME?

A. ITWASNONE OF MY BUSINESS OTHER THAN FEELING SORRY
FOR HER, WHO | CONSIDER A COLLEAGUE AND TO VISIT, MAYBE, A
FRIEND, EVEN THOUGH WE DID NOT WORK IN THE SAME DEPARTMENT AND
WE WERE NOT THAT CLOSE.

Q. AND JUST TO BE CLEAR, SO THE INFORMATION THAT

PROFESSOR BLOUGH GAVE YOU PRIOR TO THE '05, '06 ACADEMIC YEAR
ABOUT HER HEALTH, OR HER FEELINGS, OR HER EMOTIONS, AGAIN, THIS
CATEGORY OF PROFESSIONAL COLLEGIAL CONVERSATION, CORRECT?

A. RIGHT.

Q. LET'SMOVE ON TO THE NEXT PARAGRAPH OF THE LETTER.

IT SAYS, "DEAN PRATT HAS SPOKEN TO YOU DURING THE

CURRENT ACADEMIC YEAR OF YOUR CANCELLATIONS OF CLASSES, YOUR
REPEATED SUDDEN TERMINATION OF CLASSES DURING ONGOING CLASS
TIME, AND STUDENT REACTION TO YOUR PERFORMANCE. OBJECTIVE
EVIDENCE OF YOUR TEACHING FUNCTIONS THISYEAR AND YOUR OWN
STATEMENTSTO THE DEAN AND ME PROVIDE FOR" -- | CAN'T READ THAT.

A. "PROVIDE FIRM BASIS."

Q. EXCUSE ME --"FIRM BASISFORUSTO BELIEVE THAT
MEDICAL DIFFICULTIES ARE PRECLUDING YOUR CONSISTENTLY AND
EFFECTIVELY CARRYING OUT YOUR FUNCTIONSASA FULL-TIME FACULTY
MEMBER."

DO YOU SEE THAT?
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RIGHT.

YOU WROTE THAT SENTENCE -- OR THOSE SENTENCES?

YES.

o » O 2

THOSE ARE YOUR WORDS, YES?

A. PROBABLY IMPROVED BY MY SECRETARY WHO WASVERY
EFFICIENT, WHO CORRECTS MY SPANISH.

Q. YOU MENTIONED OBJECTIVE EVIDENCE IN THE MIDDLE OF THIS
PARAGRAPH IN THE SECOND SENTENCE, THE THIRD LINE DOWN. WHAT
OBJECTIVE EVIDENCE ARE YOU TALKING ABOUT?

A. WELL, THE FACT THAT EVERYBODY KNEW THAT SHE WAS NOT
DOING HER CLASSES. THERE WAS AN ACADEMIC COORDINATOR, | THINK
WE CALL HER DIRECTOR OF ACADEMIC AFFAIRS. AND SHE KEPT A
DIARY -- SHE KEEPS A LOG OF EVERYBODY THAT MISSES CLASSES. AND
THAT WASEVIDENTLY PRESENTED TO DEAN PRATT. | NEVER SAW IT,
OTHER THAN THE ACADEMIC COORDINATOR TELLING ME THAT WE DID HAVE
A PROBLEM WITH PROFESSOR BLOUGH.

Q. OKAY.

SO LET'SBE ABSOLUTELY CLEAR ABOUT YOUR TESTIMONY
HERE. YOU DESCRIBED THISLOG OR RECORD THAT -- ISIT MS. HERZEG
WOULD KEEP?

A. RIGHT.

Q. YOU NEVERACTUALLY SAW THAT RECORD DURING THE SPRING
2006 SEMESTER, CORRECT?

A. NO.
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Q. THAT'SCORRECT, YOU NEVER SAW IT?

A. THAT'S CORRECT.
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Q. AND YOU NEVERACTUALLY SPOKE WITH MRS. HERZEG ABOUT
IT; ITSJUST FROM DEAN PRATT THAT YOU GOT THE INFORMATION?

A. NO. | SPOKEWITH MS. HERZEG QUITE A BIT.

Q. AND YOU SPOKE WITH MS. HERZEG ABOUT THIS ISSUE?

A. YES

Q. BUT SHE NEVER SHOWED YOU THAT LOG OR RECORD OF
WHATEVER ATTENDANCE RECORD SHE WAS KEEPING, DID SHE?

A. NO.

Q. SO YOU HAVE NO IDEA HOW MANY CLASSES PROFESSOR BLOUGH
ACTUALLY MISSED THAT SEMESTER, CORRECT?

A. | DON'T KNOW HOW MANY.

Q. AND YOU DON'T KNOW HOW MANY CLASSES PROFESSOR BLOUGH
ACTUALLY ENDED EARLY, CORRECT?

A. | DON'T KNOW THAT EITHER.

Q. AND YOU DON'T KNOW HOW EARLY PROFESSOR BLOUGH ENDED
ANY OF THOSE CLASSES, DO YOU?

A. NO.

Q. AND FOR ANY CLASSES THAT PROFESSOR BLOUGH MAY HAVE
BEEN LATE FOR, YOU DON'T KNOW HOW LATE SHE MAY HAVE BEEN FOR ANY
OF THOSE CLASSES, DO YOU?

A. NO.

Q. AND YOU WERE GIVEN THISINFORMATION THAT YOU HAVE JUST
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23 DESCRIBED ABOUT PROFESSOR BLOUGH'SATTENDANCE. DID YOU REVIEW
24  ANY OF PROFESSOR BLOUGH'S STUDENT EVALUATIONS FOR THE SPRING OF
25 20067

26 A. NO. | REFUSE TO LOOK AT ANY OF THE INSTRUCTORS
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1 STUDENT EVALUATIONS. | HAVE NEVER LOOKED AT ONE. SOMETIMESI

2 DON'TEVEN LOOK AT MY OWN.

3 Q. SOASA MATTER OF PRACTICE AND POLICY, ISN'T IT TRUE,

4 PRESIDENT LOPEZ, THAT YOU NEVER LOOK AT FACULTY MEMBERS STUDENT
5 EVALUATIONS?

6 A. | HAVE NEVER SEEN ONE OTHER THAN MY OWN.

7 Q. AND EVEN THOUGH YOU, ASPRESIDENT, HAD ACCESS TO, FOR

8 INSTANCE, PROFESSOR BLOUGH'S STUDENT EVALUATIONS, CORRECT?

9 A. I ASSUME SO. IFI HAD ASKED FORIT, SHE PROBABLY

10 WOULD HAVE BROUGHT IT TO ME.

11 Q. AND THE STUDENT EVALUATIONS SERVE AS FEEDBACK, ASAN

12 AVENUE FOR STUDENTSTO GIVE FEEDBACK AS TO THE PERFORMANCE OF
13 EACHFACULTY MEMBER, CORRECT?

14 A. THAT'SWHY | DON'T READ THEM. THEY DON'T SERVE AS A

15 VEHICLE FOR INFORMATION.

16 Q. YOU DON'T THINK THOSE STUDENT EVALUATIONS GIVE YOU ANY

17 INFORMATION AT ALL ABOUT A PROFESSOR?

18 A. THEY GIVEME VERY, VERY LITTLE INFORMATION. THERE'S

19 ALWAYSSOME CRACKPOT THAT SAYS, "KNOWLEDGE OF THE SUBJECT," AND

20 HEGIVESMEA ZERO. NOW, IF YOU DON'T THINK MY KNOWLEDGE OF
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21  SPANISH ISZERO, HOW CAN | BELIEVE THAT?
22 Q. SOIT'SDIFFICULT FOR YOU TO BELIEVE NEGATIVE

23 EVALUATIONSIN A STUDENT EVALUATION?

24 MR. VARTAIN: NOW, I'M GOING TO OBJECT; ARGUMENTATIVE.

25 THE COURT: SUSTAINED.

26 MR. LEBOWITZ: Q. WELL, HAVE YOU EVER SEEN A POSITIVE
272

1 STATEMENT IN ANY OF THE WRITTEN REVIEWS FOR YOUR CLASSES?

2 MR. VARTAIN: OBJECTION, IRRELEVANT.
3 THE COURT: OVERRULED.

4 THE WITNESS: MANY.

5 MR. LEBOWITZ: Q. OKAY.

6 A. | DIDNT WANT TO SAY IT, BUT IF YOU KEPT THE RECORD OF

7 POINTSTHAT ARE ASSIGNED BY THE DEANS, | HAVE ALWAY S BEEN NUMBER

(o]

ONE OR NUMBER TWO. THAT'S ONE OF THE REASONS WHY | WAS MADE
9 PRESIDENT.

10 Q. AND DO YOU BELIEVE THOSE POSITIVE STATEMENTS WHEN MADE
11 BY THE STUDENTSIN THE STUDENT EVALUATIONS?

12 A. TOA CERTAIN DEGREE, YES. BUT | AM NOT CONVINCED THAT

13 THEY AREREALLY TRUE. | DON'T THINK | WAS THAT GOOD. | MISSED
14 CLASSESEVERY ONCE IN A WHILE.

15 Q. YOU DID MISS CLASSES EVERY ONCE IN A WHILE?

16 A. YES

17 Q. DID THE COLLEGE EVER SEND YOU FOR A PSYCHIATRIC EXAM?

18 MR. VARTAIN: I'M GOING TO OBJECT.

blough2. TXT[2/2/2015 8:31:41 AM]



19

20

21

22

23

24

25

26

10

11

12

13

14

15

16

THE COURT: SUSTAINED.

MR. VARTAIN: PLEASE --

MR. LEBOWITZ: SHE SUSTAINED THE OBJECTION --

THE COURT: COUNSEL, | SUSTAINED THE OBJECTION.
PLEASE MOVE ON.

MR. LEBOWITZ: I'M TRYING TO, YOUR HONOR.

THE COURT: WE ARE NOT GOING TO ENGAGE IN THAT GIVE

AND TAKE.
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MR. VARTAIN: | APOLOGIZE.
THE COURT: THANK YOU.
MR. LEBOWITZ: Q. YOU MOVE ON, AND LET'SGO BACK TO
THE MAY 8, 2006 LETTER.
YOU SAY IN THE NEXT PARAGRAPH FROM WHERE WE LEFT OFF,
"AT THISPOINT, NEAR THE END OF THE ACADEMIC YEAR, IT SEEMS
PRUDENT BOTH FOR YOU AND FOR THE STUDENTS TO DETERMINE THE NEED
FOR YOU TO OBTAIN AN UPDATED MEDICAL EVALUATION ASTO YOUR
ABILITY TO PERFORM FACULTY FUNCTIONSWITH FULL EFFECTIVENESS."
YOU SAY IN THISPARAGRAPH "UPDATED MEDICAL
EVALUATIONS." AT THETIME YOU WROTE THISLETTER, WERE YOU AWARE
ONE WAY OR THE OTHER WHETHER OR NOT PROFESSOR BLOUGH HAD HAD A
PRIOR MEDICAL EVALUATION?
A. YES
Q. HOW DID YOU BECOME AWARE OF THAT INFORMATION?

A. THEHUMAN RESOURCES PEOPLE LOOKED AT HER FILE, AND
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17 THEY TOLD ME THAT THE REASON WHY SHE WENT ON LEAVE BEFORE WAS
18 BECAUSE OF MEDICAL REASONS.

19 Q. WHOTOLD YOU THAT? WHICH PERSON?

20 A. | THINK IT WAS STEPHANIE SAPRAI, WASAT TIME HUMAN

21 RESOURCES.

22 Q. SHETOLD YOU THAT INFORMATION BEFORE YOU WROTE THIS

23 LETTER?

24 A. YES, OF COURSE. | WOULDN'T HAVE KNOWN THAT UNLESS --

25 | WOULDN'THAVE PUT IT IN UNLESS | KNEW ABOUT IT.

26 Q. DID SHETELL YOU THAT, IN FACT, PROFESSOR BLOUGH HAD
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1 UNDERGONE A MEDICAL EVALUATION IN THE PAST?

2 A. YES

3 Q. OKAY. GO ON TO THE NEXT PARAGRAPH.

4 IT SAYS, "WE BELIEVE THAT YOU SHOULD HAVE BEEN ON

5 MEDICAL LEAVE FOR THIS PAST ACADEMIC YEAR, AND THAT IT ISLIKELY
6 THAT YOU SHOULD BE ON MEDICAL LEAVE FOR THIS COMING YEAR. WE

7 CANNOT BE JEOPARDIZING THE QUALITY OF SERVICES TO OUR STUDENTS."
8 WASIT YOUR PARTICULAR BELIEF THAT PROFESSOR BLOUGH

9 SHOULD HAVE BEEN ON MEDICAL LEAVE FOR THE ENTIRETY OF THE 2005
10 AND 2006 ACADEMIC YEAR?

11 A. ITWASNOT ONLY MY OPINION; IT WASHER OPINION, TOO.

12 Q. WELL, AT THETIME YOU WROTE THISLETTER, WASIT YOUR

13 OPINION THAT PROFESSOR BLOUGH SHOULD HAVE BEEN ON MEDICAL LEAVE

14 FOR THE ENTIRE 2005 AND 2006 ACADEMIC YEAR?
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A. YES

Q. AND WHAT WAS YOUR BASISFOR BELIEVING SHE SHOULD HAVE
BEEN ON LEAVE FOR THE FALL 2005 SEMESTER?

A. | AM NOT SURE THAT | BELIEVE IN THE FALL 2005
SEMESTER, REALLY. IT WASMORE OR LESSIN THE SPRING.

Q. OKAY. THAT'SMY POINT, ISYOUR LETTER MENTIONS THE
PAST ACADEMIC YEAR, AND THAT INCLUDES THE FALL 2005 SEMESTER AND
THE SPRING 2006 SEMESTER. SO 1 WANT TO MAKE SUREWE'RE ALL
CLEARASTO WHAT YOUR INTENTION WASWHEN YOU WROTE THISLETTER.
WERE YOU REALLY STRICTLY REFERRING TO THE SPRING 2006 SEMESTER?

A. NO, | WASREFERRING TO THE WHOLE YEAR.

Q. WHAT -
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A. HER PERFORMANCE IN THE SPRING HAD BEEN SUCH THAT |
THOUGHT THAT THE FIRST SEMESTER HAD GONE JUST AS BAD, PROBABLY
WE JUST DID NOT FOLLOW THROUGH.

Q. DID YOU HAVE ANY INFORMATION ABOUT WHAT HER
PERFORMANCE WASIN THE FALL OF 2005?

A. YES

. WHAT WASTHAT?

MY MEETING WITH THE STUDENTS AT THE FALL OF 2005.

RIGHT.

Q
A
Q. OKAY. THAT MEETING WITH THOSE 10 OR 15 STUDENTS --
A.
Q. --IN DECEMBER OF 20057

A.

AND THE VISIT OF THE STUDENTSWHO CAMETO VISIT MEIN
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13 MY OFFICE DURING MY OPEN-DOOR POLICY.

14 Q. IN 2005?

15 A. (NOAUDIBLE RESPONSE.)

16 Q. HOW MANY STUDENTSCAMETOVISIT?

17 A. 1 DON'T KNOW, THREE OR FOUR EVERY DAY, COMPLAINING

18 ABOUT THEBUG IN THE LETTUCE IN THE CAFETERIA TO PROFESSOR X
19 GIVING THE FINAL EXAM AT THE WRONG TIME.

20 Q. HOW MANY STUDENTSCAME TO YOU IN YOUR OFFICE IN THE

21 FALL OF 2005 TO TALK TO YOU ABOUT PROFESSOR BLOUGH?

22 A. THEY DIDN'T COME TO TALK TO ME ABOUT PROFESSOR BLOUGH,
23 BUT I WOULD SAY FOUR OR FIVE MENTIONED PROFESSOR BLOUGH.

24 MR. LEBOWITZ: YOUR HONOR, YOU MENTIONED YOU WANTED TO

25 TAKEA BREAK AT FIVE TO 3:00.

26 THE COURT: WOULD THISBE A GOOD TIME?
276
1 MR. LEBOWITZ: SURE.
2 THE COURT: THANK YOU.
3 LADIESAND GENTLEMEN, WE'RE GOING TO TAKE OUR

4 AFTERNOON BREAK. LET'SCOME BACK AT 3:15.

5 (WHEREUPON, A BREAK WAS TAKEN.)

6 THE COURT: WE ARE BACK ON THE RECORD.

7 MR. LEBOWITZ, YOU MAY CONTINUE.

8 MR. LEBOWITZ: THANK YOU, YOUR HONOR.

9 ASYOU'LL NOTE, OVER THE BREAK WE FINALLY FIGURED OUT

10 OUR TECHNICAL, AND WE NOW HAVE A MUCH CLEARER VIEW, SO IT SHOULD
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SPEED THINGS ALONG. I'VE TURNED THE PAGE TO THE SECOND PAGE OF
YOUR MAY 8TH -- OH, I'M SORRY .
MAY | APPROACH, YOUR HONOR?
THE COURT: YES.
MR. LEBOWITZ: Q. | TURNED THE PAGE TO THE SECOND
PAGE OF YOUR MAY 8TH LETTER. AND IN THISLETTER YOU DESCRIBE --
WELL, YOU LIST A DOCTOR, A PHYSICIAN THERE, JAMES MISSETT, M.D.,
PH.D., RIGHT?
ISTHAT A"YES'?
A. YES.
Q. THANK YOU.
AND HOW DID YOU COME TO CHOOSE DR. MISSETT?
A. HEWASCHOSEN BY THE HUMAN RELATIONS PERSON AT MENLO
COLLEGE.
Q. STEPHANIE SAPRAI?

A. RIGHT.

277

Q. THAT WASNOT YOUR CHOICE TO CHOOSE --
A. NO, T WASNOT MY CHOICE.
Q. OKAY.

DID YOU DO ANYTHING TO INVESTIGATE WHETHER DR. MISSETT
WAS THE APPROPRIATE PERSON TO SEND PROFESSOR BLOUGH FOR AN
EXAMINATION?

A. NO.

Q. DID YOU DO ANYTHING TO INVESTIGATE OR FIND OUT WHAT
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9 DR. MISSETT'SBACKGROUND WAS?

10 A. NO.

11 Q. ASOF MAY 8, 2006, DID YOU HAVE ANY UNDERSTANDING AS

12 TOWHAT THE SCOPE OF THE MEDICAL EVALUATION THAT DR. MISSETT
13 WOULD BE CONDUCTING?

14 A. NO. IT WOULD BE A GENERAL EXAMINATION, | GUESS.

15 Q. DID YOU EVER COMMUNICATE TO DR. MISSETT WHAT THE

16 APPROPRIATE SCOPE OF HISMEDICAL EVALUATION SHOULD BE?

17 A. NO.

18 MR. VARTAIN: OBJECTION.

19 THE COURT: OVERRULED.

20 MR. LEBOWITZ: Q. DID YOU EVER PROVIDE DR. MISSETT

21  WITH A LIST OF PROFESSOR BLOUGH'S ESSENTIAL FUNCTIONS, ESSENTIAL
22  JOB FUNCTIONS?

23 A. NO.

24 Q. DID YOU EVER PROVIDE DR. MISSETT WITH PROFESSOR

25 BLOUGH'SJOB DESCRIPTION?

26 A. NO.
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1 Q. NOW, IN THE NEXT PARAGRAPH OF THISLETTER.

2 | WANT TO READ THE NEXT FULL PARAGRAPH. STARTSWITH,

3 "PLEASENOTE THAT YOUR TIMELY AND FULL COOPERATION WITH THE IME
4 ISNECESSARY FOR THE COLLEGE. PLEASE MEET WITH HIM ASHE

5 REQUESTS, PROVIDE HIM ALL MEDICAL AND OTHER INFORMATION, AND

6 AUTHORIZE YOUR PAST AND PRESENT HEALTHCARE GIVERS TO PROVIDE HIM

blough2. TXT[2/2/2015 8:31:41 AM]



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

WITH RECORDS AND INFORMATION."
DO YOU SEE THAT?

A. YES

Q. WHEN YOU WROTE THAT SENTENCE, WERE YOU GIVING
PROFESSOR BLOUGH AN OPTION TO PROVIDE SOME INFORMATION TO THE
DOCTOR, ASOPPOSED TO ALL OF HER INFORMATION?

A. NO. | THINK WE ASKED HER TO PROVIDE ALL THE RECORDS
TO THE DOCTOR WHO WAS GOING TO CONDUCT THE EXAMINATION.

Q. YOU DIDN'T, YOURSELF, PUT ANY LIMITSON WHAT THE
DOCTOR COULD ASK HER, CORRECT?

A. NO.

Q. THAT ISCORRECT, RIGHT?

A. THAT'S CORRECT.

Q. ALL RIGHT.

AND YOU DIDN'T TELL PROFESSOR BLOUGH THAT SHE HAD ANY
OPTIONS IN REGARDS TO HOW MUCH OF HER MEDICAL RECORDS SHE WOULD
HAVE TO DISCLOSE TO DR. MISSETT, DID YOU?

MR. VARTAIN: OBJECTION. AMBIGUOUSASTO"HAVE TO."

THE COURT: OVERRULED.

THE WITNESS: NO.
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MR. LEBOWITZ: Q. ARE THERE ANY WRITTEN POLICIES AT
THE COLLEGE THAT YOU KNOW OF THAT DESCRIBE UNDER WHAT
CIRCUMSTANCES THE COLLEGE MAY REQUIRE AN EMPLOYEE TO UNDERGO A

MEDICAL EXAM?
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5 A. 1 UNDERSTAND IN THE FACULTY HANDBOOK THERE'S SOME
6 LARGERISSUESQUOTED IN THAT LETTER.
7 Q. WE'LL GET TOTHAT. BUT ISTHERE A PROVISO THAT

8 ALLOWS-- THAT DESCRIBESANY POLICY AT THE COLLEGE ASTO WHEN

©

AND UNDER WHAT CIRCUMSTANCES THE COLLEGE MAY REQUIRE AN EMPLOY EE
10 TOUNDERGO A MEDICAL EXAM?

11 A. | DON'T SPECIFICALLY KNOW ONE, BUT | THINK IT'S

12 CLEARLY UNDERSTOOD. WE HAD A CASE BEFORE, WHERE ONE OF OUR

13 PROFESSORS TURNED OUT SIGNS OF TB, AND WE DID REQUIRE HIM TO GO
14 TOA DOCTOR.

15 Q. OKAY. I'M NOT TALKING ABOUT PRIOR EXPERIENCES. I'M

16 TALKING ABOUT WRITTEN POLICY. DO YOU KNOW OF ANY?

17 A. OTHER THAN THE FACT OF THE HANDBOOK, NO.

18 Q. AND THAT'STHE SECTION THAT YOU CITED IN YOUR JULY 7TH

19 LETTER, CORRECT?

20 A. YEAH.

21 Q. OKAY. AND ARE THERE ANY WRITTEN POLICIES AT THE

22 COLLEGE THAT YOU ARE AWARE OF THAT SET FORTH ANY LIMITATIONS ON
23 THE SCOPE OF ANY MEDICAL EXAM ORDERED BY THE COLLEGE?

24 A. NO.

25 Q. HASANYONE AT THE COLLEGE EVER EXPLAINED TO YOU UNDER

26 WHAT CIRCUMSTANCES AN EMPLOYER, SUCH ASTHE COLLEGE, MAY REQUIRE
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1 AN EMPLOYEE TO UNDERGO A MEDICAL EXAM?

2 MR. VARTAIN: THAT'SIRRELEVANT.
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3 THE COURT: OVERRULED.

4 THE WITNESS: NO.

5 MR. LEBOWITZ: Q. HASANYONE AT THE COLLEGE EVER

6 EXPLAINED TO YOU THAT THERE ARE LIMITATIONS AS TO THE SCOPE OF

7 ANY SUCH MEDICAL EXAM?

8 MR. VARTAIN: OBJECTION, CALLSFOR A LEGAL CONCLUSION.
9 THE COURT: OVERRULED.

10 THE WITNESS: NO.

11 MR. LEBOWITZ: Q. NOW, ONE LAST QUESTION ON THIS

12 MAY 8TH LETTER. WERE YOU GIVING PROFESSOR BLOUGH A CHOICE AS

13 FARASGOING TO THE MEDICAL EXAM, OR WASIT SOMETHING THAT YOU
14 WERE REQUIRING HER TO DO AS A CONDITION OF CONTINUED EMPLOYMENT
15 WITH THE COLLEGE?

16 A. | WASREQUIRING IT, BUT WE HAD AGREED THAT SHE WOULD

17 GO, VERBALLY, IN THE PREVIOUS MEETING.

18 Q. WE'LL TALK ABOUT THAT PREVIOUS MEETING, BUT | WANT TO

19 MAKE SURE WE UNDERSTAND THISLETTER. THAT ASA FUNCTION OF THIS
20 LETTER, THAT YOU, ASPRESIDENT OF THE COLLEGE, WERE REQUIRING

21 PROFESSOR BLOUGH TO GO TO THISMEDICAL EXAM --

22 A. YES.

23 Q. --ASA CONDITION OF CONTINUED EMPLOYMENT, CORRECT?

24 A. YES.

25 MR. LEBOWITZ: OKAY.

26 CAN WE HAVE EXHIBIT 14, PLEASE.
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(PLAINTIFF'S EXHIBIT NO. 14 WAS MARKED FOR

IDENTIFICATION.)

MR. LEBOWITZ: MAY | APPROACH THE WITNESS, YOUR HONOR?

THE COURT: YES.

MR. LEBOWITZ: Q. | HAVE HANDED YOU WHAT WE HAVE
MARKED FOR IDENTIFICATION ASEXHIBIT 14. CAN YOU LOOK AT THE
THREE-PAGE DOCUMENT THAT WE HAVE. AND CAN YOU TELL ME, HAVE YOU
SEEN THIS DOCUMENT BEFORE?

A. YES.
Q. THEFIRST TWO PAGES, WHAT ISIT, JUST IN GENERAL
TERMS?
A. THE FIRST TWO PAGESARE A LETTER FROM ME, WRITTEN IN
MENLO PARK, TELLING HER WHAT THE OPINION OF DR. MISSETT WAS,
Q. OKAY.
A. AND TELLING HER THAT WE WOULD HAVE TO PUT HER ON
MEDICAL LEAVE ON THE ADVICE OF THE PHYSICIAN.
Q. AND THE THIRD PAGE OF THE DOCUMENT IS THAT LETTER FROM
DR. MISSETT, CORRECT?
A. RIGHT.
Q. AND YOU ENCLOSED THISLETTER FROM DR. MISSETT WITH
YOUR LETTER WHEN YOU SENT IT TO PROFESSOR BLOUGH, CORRECT?
A. MIGHT HAVE BEEN -- YEAH, ENCLOSED LETTER; YES.
MR. LEBOWITZ: OKAY.
YOUR HONOR, WE'D OFFER THIS INTO EVIDENCE.
THE COURT: ANY OBJECTION?

MR. VARTAIN: NO OBJECTION.
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1 THE COURT: EXHIBIT 14 WILL BE ADMITTED.

2 (PLAINTIFFSEXHIBIT NO. 14 WAS ADMITTED INTO
3 EVIDENCE.)
4 MR. LEBOWITZ: THANK YOU, YOUR HONOR.

5 Q.  WANT TO LOOK AT THE FIRST PAGE OF YOUR JULY 7TH

6 LETTERTO PROFESSOR BLOUGH, WHICH ISEXHIBIT 14. AND THE

7 PARAGRAPH THAT'SIN THE MIDDLE OF THE SCREEN RIGHT HERE.

8 YOU TELL HER, AFTER RECITING WHAT HAD HAPPENED -- THE

9 FACT THAT YOU RECEIVED THE LETTER FROM DR. MISSETT, YOU WROTE
10 THEFOLLOWING:

11 "THEREFORE, YOU ARE PLACED ON FMLA LEAVE OF ABSENCE

12 FOR A PERIOD OF 12 WORK WEEKS, BEGINNING AUGUST 20, 2006, ENDING
13 NOVEMBER 30, 2006. DURING THE FMLA LEAVE, THE COLLEGE WILL

14 CONTINUE YOURHEALTH BENEFITSASIF YOU ARE WORKING. DURING THE
15 FMLA LEAVE, YOU WILL BE ELIGIBLE FOR PAY UNDER THE COLLEGE'S
16 SHORT-TERM DISABILITY POLICY, AND YOU MAY FILE AN APPLICATION
17 FORLONG-TERM DISABILITY INSURANCE.

18 "YOU WILL AT THE END OF THAT TIME" -- "AT THAT TIME,"

19 EXCUSE ME, "RECEIVE NOTICE OF A RIGHT UNDER COBRA TO ELECT

20 CONTINUANCE OF YOUR HEALTH BENEFIT AT YOUR COST AND OTHER
21 INSURANCE COVERAGE ASWELL. PLEASE SEE DIRECTOR OF

22  ADMINISTRATION, STEPHANIE SAPRAI, ON THESE MATTERS."

23 IFYOU CONTINUE TO THE NEXT PARAGRAPH, "FOR THE REASON

24  THAT DR. MISSETT HAS GIVEN THE OPINION THAT YOU ARE NOT LIKELY

25 IN THE FORESEEABLE FUTURE TO BE ABLE TO PERFORM THE DUTIES OF
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YOUR POSITION, UPON EXPIRATION OF THE FMLA LEAVE, YOU WILL NOT
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RESUME YOUR FACULTY DUTIES, AND YOUR APPOINTMENT WITH THE
COLLEGE WILL LAPSE EFFECTIVE NOVEMBER 30, 2006. HOWEVER, THE
PROVISIONS OF THE LONG-TERM DISABILITY PLAN WILL CONTINUE TO
COVER YOU."
YOU WROTE THISLETTER, CORRECT?
A. YES

Q. AND YOU INTENDED TO COMMUNICATEWITH THISLETTER, TO
PROFESSOR BLOUGH, THAT HER EMPLOYMENT WITH THE COLLEGE WOULD END
ON NOVEMBER 30, 2006, CORRECT?

A. NO.

Q. WHAT WASYOUR INTENT WHEN YOU WROTE --

A. MY INTENT WASTO COMMUNICATE TO HER THAT SHE WAS BEING
PUT ON MEDICAL LEAVE. NOW, THE PROVISOS OF THE LAW, | GUESS,
WERE THAT WE DO NOT CONTINUE AFTER SIX WEEKS, UNLESSWE SAW SOME
IMPROVEMENT. AND | UNDERSTAND THAT AFTER THAT, THISWAS
RESCINDED BY THE HUMAN RESOURCES.

Q. OKAY. WELL, LET'SFOCUSON THISLETTER FIRST.

WHEN YOU SAY, "YOU WILL NOT RESUME YOUR FACULTY
DUTIES, AND YOUR APPOINTMENT WITH THE COLLEGE WILL LAPSE
EFFECTIVE NOVEMBER 30, 2006," WHAT WERE YOU INTENDING TO
COMMUNICATE TO PROFESSOR BLOUGH?

A. THAT UNLESS THE CONDITION CHANGED, WEWILL HAVETO

LAPSE HER EMPLOYMENT WITH THE COLLEGE.

blough2. TXT[2/2/2015 8:31:41 AM]



24

25

26

10

11

12

13

14

15

16

17

18

19

20

21

Q. DID YOU USE THOSE WORDS, "UNLESS HER CONDITION
CHANGED"?

A. NO,BUT IT'SCLEARLY UNDERSTOOD IN THE PARAGRAPH, IF
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YOU READ IT, THAT THAT'SWHAT WE INTENDED.

Q. DIDYOU SAY ANYWHERE IN THISLETTER THAT THE DECISION
TO TERMINATE HER EMPLOYMENT ON NOVEMBER 30TH WAS SUBJECT TO
REVIEW IF HER CONDITION CHANGED?

MR. VARTAIN: OBJECTION, LACKS FOUNDATION.

THE COURT: OVERRULED.

THE WITNESS: WELL, IT'SVERY CLEAR HERE, WHERE IT
SAYSTHAT, "HOWEVER, THE PROVISIONS OF THE LONG-TERM DISABILITY
PLAN WILL CONTINUE TO COVER YOU." SO, REALLY, WE WERE NOT
DISMISSING HER OUTRIGHT AT THAT TIME.

MR. LEBOWITZ: Q. WHEN SOMEONE'SON A LONG-TERM
DISABILITY PLAN, ARE THEY EMPLOYED WITH THE COLLEGE?

A. | DON'T KNOW. | AM NOT A HUMAN RELATIONS EXPERT.

Q. AND, IN FACT, YOU USED THE LANGUAGE, "YOUR APPOINTMENT
WITH THE COLLEGE WILL LAPSE." THAT MEANSHER EMPLOYMENT IS
TERMINATED, DOESN'T IT?

A. THAT'SRIGHT.

Q. NOW, LET'STURN THE PAGE.

THE FIRST PARAGRAPH, "YOU SHOULD NOTE THAT UNDER
SECTION 3.9.3.3 OF THE FACULTY HANDBOOK, AN INVOLUNTARY

TERMINATION DUE TO INCAPACITY OCCURSIN CIRCUMSTANCES SUCH AS
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THESE, WHEREIN A FACULTY MEMBER ISUNABLE TO CONTINUE HER
RESPONSIBILITIES BECAUSE OF A PHY SICAL OR MENTAL CONDITION."
YOU WROTE THAT, CORRECT?
A. RIGHT.

Q. AND YOU WERE RELYING ON THE SECTIONS THAT YOU CITE
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HERE IN THE FACULTY HANDBOOK, CORRECT?

A. RIGHT.

Q. AND YOU WERE APPLYING THAT SECTION OF THE FACULTY
HANDBOOK TO THE CIRCUMSTANCES THAT WERE PRESENTED TO YOU IN
REGARDS TO PROFESSOR BLOUGH, CORRECT?

A. IN ACCORDANCE TO THE LETTER FROM DR. MISSETT.

Q. I UNDERSTAND. BUT YOU WERE APPLYING THIS SECTION OF
THE FACULTY HANDBOOK TO THE CIRCUMSTANCES AS THEY WERE PRESENTED
TO YOU IN REGARDS TO PROFESSOR BLOUGH?

A. YES.

MR. LEBOWITZ: CAN | HAVE EXHIBIT 7, PLEASE.

(PLAINTIFFS EXHIBIT NO. 7 WAS MARKED FOR

IDENTIFICATION.)

MR. LEBOWITZ: MAY | APPROACH THE WITNESS, YOUR HONOR?

THE COURT: YES.

MR. LEBOWITZ: Q. PRESIDENT LOPEZ, WE HAVE HANDED YOU
WHAT'SBEEN MARKED FOR IDENTIFICATION ASEXHIBIT 7IN THIS
TRIAL. AND DO YOU KNOW WHAT THIS DOCUMENT [|S?

A. YES | WROTEIT, ASA MATTER OF NOTE.
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20 Q. THISISTHE MENLO COLLEGE FACULTY HANDBOOK, CORRECT?
21 A. YES.

22 Q. IT SAYSON THE FRONT COVER THAT IT WAS APPROVED BY THE
23 BOARD OF TRUSTEES ORIGINALLY IN AUGUST OF 1994, CORRECT?

24 A. RIGHT.

25 Q. AND THAT ANY REVISIONS CONTAINED IN THE BOOK WERE

26  APPROVED AS OF THE 24TH OF FEBRUARY 2006, CORRECT?
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1 A. RIGHT.

2 Q. SOISTHISTHE HANDBOOK THAT WASIN EFFECT AT THE TIME
3 THAT YOU WROTE THE JULY 7TH LETTER TO PROFESSOR BLOUGH,

4  EXHIBIT 14?

5 A. YES IT WAS.

6 MR. LEBOWITZ: YOUR HONOR, I'D OFFER THISINTO
7 EVIDENCE.

8 MR. VARTAIN: NO OBJECTION.

9 THE COURT: EXHIBIT 7WILL BE ADMITTED.

10 (PLAINTIFFS EXHIBIT NO. 7 WAS ADMITTED

11 INTO EVIDENCE.)

12 MR. LEBOWITZ: THANK YOU, YOUR HONOR.

13 Q. LETSTURN THEN TO SECTION 3.9.3.3, WHICH IS ON PAGE
14  36-- OR PL 55, DEPENDING WHICH NUMBER YOU'RE LOOKING AT.
15 HERE WE GO, "3.9.3.3, INCAPACITY OR DEATH," CORRECT?
16 THATSWHATIT'STITLED?

17 A. YEAH, OKAY.
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18 Q. OKAY.

19 AND THISIS THE SECTION 3, AND 3.91S, IN GENERAL, THE

20 SECTION THAT DESCRIBES THE CIRCUMSTANCES UNDER WHICH THE COLLEGE
21 MAY INVOLUNTARILY TERMINATE A FACULTY MEMBER'S CONTRACT,

22 CORRECT?

23 A. YES.

24 Q. AND THIS PARAGRAPH READS, "INVOLUNTARY DETERMINATION

25 DUE TOINCAPACITY MEANS THAT THE PRESIDENT, IN CONSULTATION WITH

26 THE PROVOST, ACADEMIC DEAN, AND THE PERSONNEL COMMITTEE HAS
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1 DECIDED THAT THE FACULTY MEMBER IN QUESTION ISUNABLE TO
2 CONTINUE HIS OR HER RESPONSIBILITIES BECAUSE OF A PHY SICAL OR

3 MENTAL CONDITION.

4 "ANY SUCH DECISION WILL BE BASED ON THE PARTICULAR

5 FACTSAND CIRCUMSTANCES OF THE INDIVIDUAL CASE AND WILL BE MADE
6 IN ACCORDANCE WITH STATE AND FEDERAL LAW RELATING TO AVOIDANCE
7 OF DISCRIMINATION AND THAT AFTER ATTEMPTS OF REASONABLE

8 ACCOMMODATIONS, REHABILITATION AND MEDICAL LEAVES HAVE BEEN

9 COMPLETED."

10 THISIS THE PARAGRAPH THAT YOU WERE RELYING ON IN

11 REACHING YOUR DECISION IN THE JULY 7TH LETTER, CORRECT?

12 A. YES.

13 Q. OKAY.

14 NOW, SHORTLY AFTER WRITING THE JULY 7TH LETTER, TWO

15 FACULTY MEMBERS CAME TO MEET WITH YOU, DIDN'T THEY, TO TALK
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13

ABOUT PROFESSOR BLOUGH?

A. ONE.

Q. CRAIGMEDLEN AND JACK MCDONOUGH CAME TO SPEAK WITH
YOU?

A. JACK MCDONOUGH NEVER TALKED TO ME.

Q. ITSYOUR TESTIMONY THAT JACK MCDONOUGH NEVER SAT IN
YOUR OFFICE WITH CRAIG MEDLEN TO TALK ABOUT PROFESSOR BLOUGH?

A. | DON'T REMEMBER. BUT | CAN TELL YOU THAT IF THEY
CAME TO SEE ME, THEY DID NOT COME TOGETHER. JACK MCDONOUGH
DROPPED IN SEVERAL TIMES. DID HE DROP IN SPECIFICALLY ONE TIME

TO TALK ABOUT THE CASE? MAYBE SO, BUT | DON'T RECALL.
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Q. WELL, LET'STALK ABOUT, THEN, WHAT YOU DO RECALL,
WHICH IS PROFESSOR MEDLEN COMING TO SPEAK WITH YOU A FEW DAY S
AFTER YOU WROTE THE JULY 7TH LETTER.

A. RIGHT.

Q. WHAT DID MR. MEDLEN TELL YOU IN THAT CONVERSATION?

A. THAT WE WERE BEING UNFAIR, THAT POOR MARCY HAD BEEN
HERE ALL THESE YEARS, AND THEN THAT WE HAD FORCED HERTO GO TO A
PHYSICIAN THAT WASUNDER OUR PAY. HE HAD ALL HISFACTS WRONG.
HE ACTED ASIFHE SHOULD BE THE JUDGE AS TO WHETHER PROFESSOR
BLOUGH SHOULD COME BACK OR NOT. | EXPLAINED TO HIM THAT WE HAD
A LETTER FROM A PHYSICIAN, THAT | HAD MET WITH THE DEAN AND THE
HUMAN RELATIONS PERSONS -- THE PERSON. THE PROVOST WAS ABSENT

FROM THE CAMPUS AT THE TIME -- AND THAT | DIDN'T SEE ANY REASON
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14 TO CHANGE MY DECISION.

15 FURTHERMORE, HE WAS SPEAKING ON HISOWN. HE WASNOT A

16 MEMBER OF THE COMMITTEE, OF THE PERSONNEL COMMITTEE. | THINK HE
17  WASTHEPRESIDENT OF THE FACULTY OF THE SENATE, BUT HE DID NOT

18 TELL ME THAT HE WAS SPEAKING ON BEHALF OF THE FACULTY SENATE.

19 WE'VE BEEN FRIENDS FOR A LONG TIME, SO HE CAME IN AND TALKED TO
20 MEASA FRIEND.

21 Q. DID YOU GET AGITATED DURING THAT MEETING?

22 A. | SELDOM GET AGITATED.

23 Q. INTHAT MEETING WERE YOU?

24 MR. VARTAIN: I'M GOING TO OBJECT. IT'SIRRELEVANT.
25 THEWITNESS: | DON'T THINK | GOT AGITATED.
26 THE COURT: OVERRULED.
289
1 MR. LEBOWITZ: I'M SORRY. | DIDN'T HEAR. YOU SAID

2 YOU DON'T THINK YOU GOT AGITATED?

3 MR. VARTAIN: | GOT OVERRULED ON BY --

4 MR. LEBOWITZ: | DIDN'T HEAR THE ACTUAL ANSWER. I'M
5 SORRY.

6 MR. VARTAIN: I'M SORRY.

7 THEWITNESS: | THINK THAT ANYBODY THAT WASIN MY

8 OFFICEWOULD TESTIFY THAT I NEVER GOT AGITATED.
9 MR. LEBOWITZ: Q. NOW, LET'SGO TO THE END OF YOUR
10 TENUREASTHE PRESIDENT. DECEMBER 31, 2006 WAS YOUR LAST DAY AS

11 PRESIDENT, CORRECT?
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12 A. RIGHT.

13 Q. RIGHT.

14 AND AS OF DECEMBER 31, 2006, THE DAY YOU LEFT OFFICE

15 ASPRESIDENT OF MENLO COLLEGE, IT WASYOUR BELIEF THAT PROFESSOR
16 BLOUGH'SEMPLOYMENT WITH THE COLLEGE HAD TERMINATED, CORRECT?

17 A. ABSOLUTELY NOT.

18 MR. LEBOWITZ: WELL, YOUR HONOR --

19 THE COURT: MOVE ON.

20 MR. LEBOWITZ: EXCUSE ME?

21 THE COURT: ASK ANOTHER QUESTION.

22 MR. LEBOWITZ: THANK YOU, YOUR HONOR.

23 Q. DO YOU REMEMBER HAVING YOUR DEPOSITION TAKEN IN THIS
24  CASE, PRESIDENT LOPEZ?
25 A. YES.

26 Q. DOYOU REMEMBER THAT THAT DEPOSITION TOOK PLACE ON
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1 OCTOBER 2ND, 2008 IN MY OFFICE?

2 A. RIGHT.

3 MR. LEBOWITZ: MAY | APPROACH WITH THE TRANSCRIPT?
4 THE COURT: SURE; YES. YOU'VE LODGED THE ORIGINAL?
5 MR. LEBOWITZ: YES.

6 THE COURT: THANK YOU VERY MUCH.

7 MR. LEBOWITZ: YOUR HONOR, I'D LIKE TO READ FROM THE

8 DEPOSITION.

9 Q. PRESIDENT LOPEZ, WHEN YOU HAD YOUR DEPOSITION TAKEN,
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10 YOU UNDERSTOOD THAT YOU WERE UNDER OATH, CORRECT?
11 A. RIGHT.

12 Q. AND THAT YOU HAD THE SAME OBLIGATION IN THAT
13 DEPOSITION TOTELL THETRUTH ASYOU DO HERE TODAY ?

14 A. 1 DO, YES.

15 MR. LEBOWITZ: OKAY.

16 YOUR HONOR, I'D LIKE TO READ PAGE 75, LINES 7 TO 23.
17 THE COURT: OKAY.

18 MR. LEBOWITZ: OMITTING THE OBJECTION.

19 THE COURT: THANK YOU.

20 GO AHEAD.

21 MR. LEBOWITZ: THANK YOU, YOUR HONOR.

22 Q. I'ASKED YOU -- AND YOU CAN READ ALONG, PLEASE.

23 "Q. ASOF THE DAY YOU LEFT OFFICE ASPRESIDENT OF
24 "MENLO COLLEGE, WHAT WAS YOUR UNDERSTANDING ASFAR AS
25 "WHAT PROFESSOR BLOUGH'S EMPLOYMENT STATUSWASWITH
26 "THE COLLEGE?
291
1 "A. 2006. MY UNDERSTANDING WASTHAT WE HAD
2 "TERMINATED HER EMPLOYMENT."
3 MR. VARTAIN: I'M GOING TO OBJECT. HE WASNOT READ

4 THAT THROUGH. THE WITNESSS ANSWER WASNOT READ.

5 MR. LEBOWITZ: | APOLOGIZE. | DID MISSONE LINE IN
6 THERE.
7 THE COURT: THANK YOU.
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MR. LEBOWITZ: I'LL DO IT AGAIN.
"Q. ASOF THE DAY YOU LEFT OFFICE ASPRESIDENT OF
"MENLO COLLEGE, WHAT WAS YOUR UNDERSTANDING ASFAR AS
"WHAT PROFESSOR BLOUGH'S EMPLOYMENT STATUSWASWITH
"THE COLLEGE?
"A. ASOF DECEMBER 31, 2005, WHEN | LEFT?
"Q. '06.
"A. 20067 MY UNDERSTANDING WASTHAT WE HAD
"TERMINATED HER EMPLOYMENT. SHE HAD REFUSED TO TAKE
"THE LEAVE OF ABSENCE ON MEDICAL GROUNDS.
"Q. WHEN YOU SAY SHE REFUSED TO TAKE A LEAVE OF
"ABSENCE, DO YOU MEAN THAT SHE REFUSED TO APPLY FOR
"DISABILITY INSURANCE?
"A. SHE REFUSED TO ADMIT THAT SHE HAD A MEDICAL OR
"MENTAL CONDITION THAT PREVENTED HER FROM TEACHING."
Q. NOW, OVER THE SUMMER OF 2005, DO YOU RECALL RECEIVING
A VOICEMAIL MESSAGE FROM A MEMBER OF THE BOARD OF TRUSTEES NAMED
NIKHIL BEHL?

THE COURT: 2005?
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MR. LEBOWITZ: EXCUSE ME. THANK YOU, YOUR HONOR.
THE COURT: THANK YOU.
MR. LEBOWITZ: Q. OVER THE SUMMER OF 2006, DO Y OU
REMEMBER RECEIVING A VOICEMAIL MESSAGE FROM A MEMBER OF THE

BOARD OF TRUSTEES NAMED NIKHIL BEHL?
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A. NO.
MR. LEBOWITZ: | HAVE NOTHING FURTHER, YOUR HONOR.
THE COURT: ALL RIGHT.
CROSS-EXAMINATION?
MR. VARTAIN: MAY | LEAVE THE DEPOSITION IN FRONT OF
THE WITNESS FOR FURTHER READING?

THE COURT: ABSOLUTELY, YES. | THINK HEHASIT.

CROSS-EXAMINATION
BY MR. VARTAIN:
Q.  WANT TO DIRECT YOUR ATTENTION TO THE PART OF YOUR
DEPOSITION THAT THE ATTORNEY DID NOT READ, PLEASE.
MR. LEBOWITZ: OBJECTION, YOUR HONOR.
THE COURT: OVERRULED.
MR. VARTAIN: Q. WOULD YOU GO TO PAGE 79, LINE 5,
PLEASE. ARE YOU THERE AT THAT PLACE, PROFESSOR EMERITUS LOPEZ?
A. YES
Q. THANK YOU. I'M GOING TO READ YOU THE QUESTION:
"Q. WASIT THE CASE THAT WHATEVER MS. BLOUGH WAS" --
MR. LEBOWITZ: I'M SORRY, YOUR HONOR. THERE'S

OBJECTIONSIN THE RECORD, IF WE COULD HAVE RULINGS ON THEM.
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THE COURT: YES, OF COURSE, YOU CAN.
LADIESAND GENTLEMEN, DEPOSITIONSARE A LITTLEBIT

STRANGE. AT TRIAL I'M HERE, AND WHEN THE ATTORNEY SHAVE
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OBJECTIONS TO THE QUESTIONS | GET TO RULE ON THEM. YOU'VE SEEN
ME DO THAT. WHEN THEY ARE AT DEPOSITION, THEY DON'T HAVE
JUDICIAL SUPERVISION, AND SO THE OBJECTIONS ARE STATED AND THEY
GO ON. AND SO WHEN A DEPOSITION HASTO BE READ, FINALLY, A
JUDGE GETS TO DECIDE WHETHER THE OBJECTION SHOULD BE OVERRULED
OR SUSTAINED.

SO, LIKE YOU, I'VE NEVER SEEN THIS BEFORE. AND I'M
GOING TOHAVETO LOOK AT IT, BUT OUTSIDE YOUR PRESENCE BECAUSE
WE DON'T ARGUE THE OBJECTIONSIN FRONT OF YOU. IFI SUSTAIN AN
OBJECTION IN A DEPOSITION, IT'SEXACTLY LIKEA TRIAL. YOU DON'T
HEAR THE ANSWER,; YOU DISREGARD THE QUESTION. IF I OVERRULEIT,
WE WILL READ IT.

SO DO WE NEED TO DO THISON THE RECORD OR CAN WE STEP
OUT IN THEHALL? SHOULD I ASK THE JURY TO STEP OUTSIDE FOR
THIS?

MR. VARTAIN: NO. I'LL COME OUT IN THE HALL.

THE COURT: FEEL FREE TO STAND UP AND STRETCH, LADIES
AND GENTLEMEN, AND GET A GLASSOF WATER, IF YOU WANT. BUT I'M
GOING TOHELP OUT THE LAWYERSON THIS.

(WHEREUPON, THERE WAS DISCUSSION OUTSIDE THE

PRESENCE OF THE JURY .)

THE COURT: ALL RIGHT. WE ARE BACK ON THE RECORD.

THANK YOU FOR YOUR PATIENCE.
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FOR THE RECORD, THE OBJECTIONS STATED IN THE
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DEPOSITION AT PAGE 79, LINES 5 THROUGH 19, THE OBJECTIONS STATED
THERE ARE BOTH OVERRULED.

AND, MR. VARTAIN, YOU MAY PROCEED WITH THE READING OF
THE DEPOSITION TESTIMONY .

MR. VARTAIN: THANK YOU, YOUR HONOR.

Q. SOYOU DID SAY IN THE DEPOSITION, PROFESSOR EMERITUS
LOPEZ, ASFOLLOWS, YOU WERE ASKED THE QUESTION, STARTING AT
LINE -- I'M GOING TO START AT 78, LINE 25. AND THE QUESTION

FROM THE ATTORNEY WAS, "AND IN THAT PERIOD OF TIME, IT WASSTILL

THE CASE THAT YOUR INSTRUCTION WAS THAT ALL COMMUNICATIONS FROM
THE COLLEGE TO PROFESSOR BLOUGH SHOULD COME THROUGH HUMAN
RELATIONS?" AND YOU ANSWERED "YES." ISTHAT CORRECT?

A. RIGHT.

Q. THE NEXT QUESTION WAS, THE ADDITIONAL PART | WANTED TO
BRING UPWAS, "WASIT THE CASE THAT WHATEVER MS. BLOUGH WAS
INFORMED OF HER EMPLOYMENT STATUSAT THE END OF THAT YEAR, 2006,
WASWHATEVER HUMAN RESOURCES HAD INFORMED HER IN THEIR LETTERS
TOHER?'" AND YOU SAID "YES" CORRECT?

A. YES

Q. THEN THE NEXT QUESTION WAS, "WOULD WE LOOK TO THE
LETTERS FROM HUMAN RESOURCES TO MS. BLOUGH TO LEARN WHAT EXACTLY
MS. BLOUGH'SEMPLOYMENT STATUSWASAT THE END OF 20067" AND
THEN YOU ANSWERED, "YES, THAT WOULD DEFINITELY BE THE BEST
RECORD," CORRECT?

A. RIGHT.
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Q. AND I'M NOT GOING TO BRING OUT THOSE LETTERS NOW, BUT
THERE'SLETTERS FROM HUMAN RESOURCES AT THE END OF 2006 THAT
STATEWHAT HER STATUSWAS; ISTHAT CORRECT?

A. RIGHT.

MR. VARTAIN: THANK YOU VERY MUCH, PROFESSOR EMERITUS
LOPEZ.

THE COURT: ANYTHING ELSE FOR THISWITNESS ON
REDIRECT?

MR. LEBOWITZ: VERY BRIEFLY, YOUR HONOR.

THE COURT: GO AHEAD.

REDIRECT EXAMINATION
BY MR. LEBOWITZ:
Q. THE QUESTION THAT MR. VARTAIN JUST READ TO YOU, THOSE
WERE ASKED BY HIM AT THE DEPOSITION, CORRECT?
A. YES
Q. AND THROUGHOUT THE TIME THAT YOU WERE PRESIDENT, AS
YOU SAID, YOU WERE THE CEO OF THE COLLEGE, CORRECT?
A. YES.
Q. AND YOU HAD THE FINAL AUTHORITY ON THE DETERMINATION
OF CONTRACT STATUSOF FACULTY MEMBERS, CORRECT?
A. YES
MR. LEBOWITZ: THANK YOU, YOUR HONOR. NO MORE.
THE COURT: ANYTHING ELSE, MR. VARTAIN?
MR. VARTAIN: NO, THANK YOU.

THE COURT: AND MAY PROFESSOR LOPEZ BE EXCUSED?
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1 MR. VARTAIN: SUBJECT TO --

2 THE COURT: SUBJECT TO RECALL.

3 MR. VARTAIN: THANK YOU.

4 MR. LEBOWITZ: THANK YOU, YOUR HONOR.

5 THE COURT: I'M GOING TO TAKE THOSE THINGS FROM Y OU,

6 ALL OF THAT. AND, PROFESSOR LOPEZ, YOU ARE EXCUSED NOW FROM
7 YOURTESTIMONY. THANK YOU FOR YOUR TESTIMONY, SIR.

8 THE WITNESS: THANK YOU.

9 THE COURT: MR. PETERS, ARE YOU CALLING THE NEXT

10 WITNESS?

11 MR. PETERS: YES, YOUR HONOR. PLAINTIFF CALLS

12 PURSUANT TO EVIDENCE CODE 776, TIMOTHY HAIGHT.

13 THE COURT: WHO'STHAT?
14 MR. PETERS: TIMOTHY HAIGHT.
15 THE COURT: MR. HAIGHT, IF YOU'D COME FORWARD TO THE

16 WITNESS STAND, PLEASE, AND STAND TO BE SWORN.

17 THE CLERK: PLEASE RAISE YOUR RIGHT HAND.

18 (WHEREUPON, THE WITNESS WAS SWORN.)

19 THEWITNESS: | DO.

20 THE CLERK: PLEASE BE SEATED.

21 WOULD YOU PLEASE STATE YOUR FIRST NAME AND LAST NAME

22 AND SPELL THEM BOTH FOR THE RECORD.
23 THE WITNESS: GARY HAIGHT, G-A-R-Y H-A-I-G-H-T.

24

blough2. TXT[2/2/2015 8:31:41 AM]



25 GARY HAIGHT,

26 DULY SWORN, TESTIFIED ASFOLLOWS:
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1 DIRECT EXAMINATION PURSUANT TO EVIDENCE CODE 776

2 BY MR.PETERS:

3 Q. GOOD AFTERNOON.

4 MR. HAIGHT, ARE YOU CURRENTLY EMPLOYED BY

5 MENLO COLLEGE?

6 A. YES | AM.

7 Q. AND WHAT ISYOUR POSITION?

8 A. PRESIDENT OF THE COLLEGE.

9 Q. AND CAN YOU TELL USWHO YOUR IMMEDIATE PREDECESSOR WAS
10 ASPRESIDENT?

11 A. CARLOSLOPEZ.

12 Q. AND WHEN DID YOU BEGIN AS THE PRESIDENT OF

13 MENLO COLLEGE?

14 A. OFFICIALLY, ON THE 15TH OF DECEMBER IN 2006.

15 Q. AND PRESIDENT HAIGHT, ASTHE PRESIDENT OF THE COLLEGE

16 YOU HAVE THE FINAL DECISION ON HIRING AND FIRING OF FACULTY,

17 CORRECT?

18 A. ULTIMATELY, IT GOESTO ME. CORRECT.

19 Q. AND CAN YOU TELL THE JURY, PLEASE, WHAT THE

20 STANDARD -- | UNDERSTAND MENLO COLLEGE DOES NOT HAVE TENURED
21  FACULTY. THEY ACTUALLY OPERATE UNDER CONTRACTS, CORRECT?

22 A. CORRECT.
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Q. WHAT ARE THE STANDARD CONTRACTSFOR FACULTY MEMBERS AT
MENLO COLLEGE?
A. WOULD BE TERMS OF ONE YEAR, THREE YEARS OR SIX YEARS.

Q. AND DID YOU, AT SOME POINT ONCE YOU BECAME PRESIDENT,
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BECOME AWARE OF ANY EMPLOYMENT ISSUES REGARDING
PROFESSOR MARCINE BLOUGH?

A. | KNEW, | THINK PROBABLY IN JUNE OF THAT YEAR, A
